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In the Court of Appeals of the District of Columbia. 


No. 2318. 

William A. Pierce, Appellant, 

V8. 

The United States of America. 


" Supreme Court of the District of Columbia. 

No. 27480, Criminal Docket. 

In the Matter of William A. Pierce. 

Proceedings in Contempt. 

United States of America, 

District of Columbia, ss: 

Be it rememberer!. That in the Supreme Court, of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above entitled cause, to wit: 

1 Petition. 

Filed March 15, 1911. 

In the Supreme Court of the District of Columbia. 

No. 27480, Criminal Docket. 

In the Matter of William A. Pierce. 

Proceedings in Contempt. 

Comes now Clarence R. Wilson, Attorney of the United States in 
and for the District of Columbia, and being first duly sworn accord¬ 
ing to law on oath represents to this Honorable Court that before and 
on the twenty-third day of February, in the year of our Lord one 
thousand nine hundred and eleven, there was and still is pending 
before the Grand Jurors of the United States of America in and for 
the District of Columbia, a body lawfully empanelled and qualified 
as a Grand Jury for the January Term of the criminal court afore¬ 
said, a certain proceeding and inquiry for the purpose, among other 

1—2318a 
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things, of determining whether they, the Grand Jurors aforesaid, 
should find and present an indictment or indictments against one 
lhomas H. Pickiord, for violation of certain of the criminal laws 
of the said tinted States and the District aforesaid; that one Cresson 

i ’ r n ’ ^ Ie ** nie an d times aforesaid, was and still is a 

lawfully and duly qualified member of said Grand Jury, and as such 
juror was and has been in attendance at the sessions thereof holden 
uring the period aforesaid; and that on the said twenty-third day 
of February, in the year aforesaid, the proceeding and inquiry 
aforesaid was still pending undetermined before the said Grand 

o u i* * s to say » ^ iat no ac tion had been taken' 

1 thereby by way of ignoring the charge against the said 

,. U A omas Pick ford concerning the matters and things 

which they were so inquiring into, nor had any indictment or in¬ 
dictments predicated thereon been returned into this Honorable 
Court. 

And your informant further represents that he is informed and 
verity believes that one A\ iliiam A. Pierce, well knowing all and 
singular the premises aforesaid, and with the corrupt and unlawful 
design and purpose to influence the said Cresson L. Finch juror 
as aforesaid, in Ins judgment, decision and action as such’juror 
in the proceeding and inquiry aforesaid, did, on the said twenty- 
third day of February, in the year aforesaid, call upon said Cresson 
L. r inch at the place of business of him, the said Cresson L. Finch 
being premises numbered one thousand three hundred fortv- 

Vh 6 rv\ ? treel ’ North-west, in the City of Washington, in 
the District aforesaid, and then and there, with the unlawful de¬ 
sign and purpose to influence the said Cresson L. Finch as such 
juror concerning his judgment, decision and action in the proceed¬ 
ing and inquiry aforesaid, did request to see and talk with the said 
Cresson L. f^nch privately about a matter of importance; and that 
the said W illiam A. Pierce, upon the said Cresson L. Finch so ac¬ 
ceding to the request of said William A. Pierce, did participate in 
a private conversation with the said Cresson L. Finch in the manner 
following, and in which the said William A. Pierce did sav to said 
tresson L. Finch in substance and effect as follows- 

TPtnhwfid W !' lia "’ A - Pierce) “believe you” (said Cresson L. 
Finch) are on the Grand Jury,” to which question the said Cresson 
L. Finch replied, “yes.” 

/ A Pierce ) “want to speak to you” 

(said Cresson L. Finch) “in regard to the Pickford case” 
(meaninc thereby the proceeding and inquiry aforesaid). “I” 

CranH^T 1 lm ” f Ple - r i?l/‘ unde !' stend the y” (meaning thereby the 
Grand .furors aforesaid) are going to take another vote.” at Which 

point the said Cresson L. Finch replied to the said William A. 

Pierce: Mr Pierce I am very sorry you mentioned this matter” 

(meaning thereby the proceeding and inquiry aforesaid) “to me 

as I positively cannot discuss it with you. It is a violation of my 

oath (meaning thereby the oath of him the said Cresson L. Finch 

f n ^,^ nd J u T ror ) “ t0 with you. It will get me in trouble 
and j ou too. and I wish you would consider that you came to see me 
on some other errand besides that.” To which statement the said 
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William A. Pierce replied: “I have not said anything that is wrong, 
and you have not said anything that is wrong.” 

At this point the said William A. Pierce and the said Cresson L. 
Finch engaged in conversation about the business establishment of 
the said Cresson L. Finch, after which the following and additional 
conversation between the said William A. Pierce and the said Cres¬ 
son L. Finch transpired: 

“I” (said William A. Pierce) “want you” (said Cresson L. Finch) 
“to think this matter” (meaning thereby the proceeding and in¬ 
quiry aforesaid and the matters therein pending relating to the said 
Thomas IT. Pickford as aforesaid) “over carefully before you” (said 
Cresson L. Finch) “take any action.” (meaning thereby any final 
action, decision and judgment as a juror in the proceeding and in¬ 
quiry aforesaid as it related to said Thomas H. Pickford); to 

4 which statement the said Cresson L. Finch replied: “I” (the 
said Cresson L. Finch) “am awfully sorry, I can't do any¬ 
thing for you in the matter” (meaning thereby the proceeding and 
inquiry aforesaid). “No influence outside of the testimony in the 
jury room could have one particle of weight with me,” after which 
the said William A. Pierce stated to the said Cresson L. Finch: 
“There are some things that touch one very deeply, and I” (said 
William A. Pierce) “feel deeper about this matter” (meaning 
thereby the proceeding and inquiry aforesaid and the possible in¬ 
dictment of said Thomas H. Pickford) “than if it was my own 
brother” (meaning thereby than if the said Thomas H. Pickford 
was his, said William A. Pierce's, own brother). “I” (said William 
A. Pierce) “want you” (said Cresson L. Finch) “to be very careful 
and think this matter” (meaning thereby the proceeding and in¬ 
quiry aforesaid, and the statement of said William A. Pierce as 
aforesaid) “over again before you act” (meaning thereby before said 
Cresson L. Finch as such juror made final decision and judgment as 
a Grand Juror aforesaid in respect of the question whether he, said 
Cresson L. Finch, would vote and act as such Grand Juror to pre¬ 
sent and indict said Thomas H. Pickford). 

The said William A. Pierce thereby then and there intending and 
attempting to improperly and unlawfully influence the said Cresson 
L. Finch as such juror aforesaid in his judgment, decision and action 
in the proceeding and inquiry aforesaid. 

Wherefore your informant declares and charges that the action 
of the said William A. Pierce in so approaching and speaking to 
the said Cresson L. Finch, juror as aforesaid, in manner and 

5 form aforesaid, was in contempt of the dignity, power and 

authority of this Honorable Court, and in obstruction of 

* 

justice as it was being administered by this Honorable Court through 
the instrumentality of its Grand Jury aforesaid. 

In consideration whereof, your informant prays that by due pro¬ 
ceedings the said William A. Pierce be cited summarily to appear 
before this Honorable Court and show cause whv he should not be 
adjudged to be in contempt of this Honorable Court and punished 
therefor in accordance with law and justice. 

CLARENCE R. WILSON, 

Attorney of the United States in and for the 

District of Columbia. 
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District of Columbia, m: 

I, Clarence R. A\ ilson, do solemn y swear that I have read the 
foregoing and annexed affidavit and information by me subscribed, 
and know the contents thereof; and that the statements of fact 
therein made as upon personal knowledge are true, and those made 
us upon information and belief I believe to be true. 

CLARENCE R. WILSON. 

Subscribed and sworn to before me this 15" day of March, A. D. 

It/ll. 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, 

Ass’t Cl’k. 

6 Rule to Show Cause. 

Filed Mareh 15, 1911. 

In the Supreme Court of the District of Columbia. 

Upon consideration of the petition of Clarence R. Wilson At- 
torney of the United States in and for the District of Columbia’ this 
day hied in the above entitled cause, copy of which is hereto at¬ 
tached, by which the said William A. Pierce is charged with con¬ 
tempt of court, it is this fifteenth day of March \ D 1911 
Ordered: That the said William A. Pierce be’, and he herebv is 
cited and admonished to come into this Court on the 16th da'v of 
- arch, A. D. 1911 at 10 o’clock A. M., and show cause why he 
should not be adjudged m contempt of Court, as alleged in said 
petition, and published therefor. Further ordered that a copv of said 

petition duly certified by the Clerk, be forthwith served upon said 
William A. Pierce. 


WRIGHT. Justice. 


Marshal's Return. 


Served copy of within rule to show cause and petition on William 
A. Pierce personally, March 15, 1911. 

AULICK PALMER, Marshal, 

S. 

Answer of William A. Pierce. 

Filed March 16, 1911. 


' I, William A. Pierce, for answer to the rule to show cause 

n ifTniT 0 TV? the above P roceedin g, state as follows: 

Rnd wlnt ° ^J y a 19 i ! ’ 1 left the Cit y of Washington 

and went to Milford, Delaware, and remained in said town of Mil- 
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ford until the afternoon of Thursday, the 23rd day of February, 
1911, when I went to the city of Philadelphia. I remained in 
Philadelphia on the night of February 23rd, and got back to the 
City of Washington late in the afternoon of February 24th. I did 
not see Cresson L. Finch on the 23rd day of February, 1911, being 
absent from the city of Washington on that day and during the 
entire period covered by the foregoing statement. 

I have known said Cresson L. Finch for perhaps fifteen years. I 
am a dealer in lumber. I have never had any relations of any kind 
with said Finch except relations necessarily growing out of my said 
business. 

I have known Thomas H. Pickford for about eight years. My 
relations with him have been exclusively of a business character, 
having from time to time sold him lumber and collected the payment 
therefor. 

I did see Finch at his place of business on the afternoon of March 
6th, 1911. My sole object in going to see him was to ascertain to 
what extent a certain wood-working mill in this city operated by 
him was equipped for doing certain classes of work required in my 
business, for the purpose of fitting rough lumber for certain definite 
uses, and to asceitain whether a certain room in the buil ling which 
he occupied, which I had theretofore observed and which had seemed 
to me to be vacant, could he rented as an automobile 

8 repair shop. I know a young man by the name of D. A. 
Abbot, who wished to secure such a room to be used as an 

automobile repair shop. I was trying to help this young man to find 
a suitable place and wanted to inquire of said Finch whether the 
room above referred to could be obtained for that purpose. In 
passing through the place of business of said Finch on the 6th day of 
March, 1911, I looked into said room as I passed the door leading 
thereto and observed that the room was then occupied, so that I did 
not say anything to said Finch about said room except to remark 
that “I see your room is occupied.” The office of said Finch where 1 
visited him on this occasion was in the same building as his said 
mill. I told him the object of my visit as above stated in reference to 
the equipment of his mill and lie thereupon took me around the 
mill and showed me its equipment. I told him that I thought I 
could send him considerable work from time to time. 

In the course of conversation with said Finch on this occasion I 
asked him how he was getting along. He said in substance that he 
was doing well and had been reducing his indebtedness, the details 
of which he explained to me, and then he added that recently he had 
not been doing quite so well because he was on the grand jury and his 
time was very much taken up with his duties as a grand juror. nt> 
then added. “You know, we have the Pickford case up,” and asked 
me if I was ever on the grand jury. I told him, as the fact was, 
that I never had been on the grand jury. He also said in substance 
that Mr. Moses wa<* the foreman of the jury and that he (Finch) 
thought that said Moses did not quite like the stand that he 

9 (Finch) was taking in the Pickford case. To this I made no 
reply. This is the entire substance of my conversation with 
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said Finch on the occasion in question so far as that conversation 
In . a " y wn * v e ! , l ler ,0 Thomas H. Pickford or to tiie duties of 

that said Pinch said to me that he was awfully sorrv he could not do 
anything for me in the matter of Thomas H‘ i d n0t , 

W1 ‘ h 1 ’’;. 1 expressly and emphatically deny that I said to 
said Finch anything in relation to feeling deeper about the p;i.w 

whatever with said Kindi,,,, ,i,„ ' • . 1 lliK ^ no conversation 

time in relation to’said ThonmsHptl? T qU ,f t,0n or nt any other 

«*«* r <4 £“»d‘ "°i: tts: sst-h. 

as a grand juror except -ub^tanti dlv *» • 1 „ • u 01 sai , * lnch 
d#»nv tliot rvt, n • ‘ . ianilal *> a> lieieinabove stated and 1 

aen} that on the occasion in question or miv ’ T rt 1 

“ tt&y SSsfy r ®>-*S 
X Ssfisr «■ to?;: 

following additional statement * “ “ ii ™" d JUror ’ 1 ,nake the 

Finch on credit'^AboITt To vfarsVgo’l refus™ 'SheTt^'' U ? d 

was sent to him to he o dd for o'n "’hen lumber 

and then refuse to pay for it *' U er ' le ' vou * c * have it unloaded 

tion with sldd^Finch^above referml’pS w!!°TnT 

Km e be^o m said e 

asked me if he shouMserid t COD .ndlSldh-* 11 ifc P the " 

the same day, as I am informed mid believe Mr iCtTv't* 0n 
builder and contractor hv t*lpnhn» A ; c * *' lartln H. Bray, a 

lumber so ordered bv said Finch en \ pl ^ vee that the 

responsible. The lumber ,Lo"hnglv L'sof ™ 0 “f, h R e "° uld be 

said ^ZiMhir^^ZS^ Tr™ •**» 

litlgation^that^e^was^im-dved'i^grow'^b A had ^ardof^ome 

0/ a. HR* .n 
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this city, known as the Toronto Apartment House, but I am 

11 positive that until said Finch made the remark above men¬ 
tioned in referenc e to the Piekford case, I did not know that 

there was anything relating to said Piekford pending before the 
grand jury. 

WILLIAM A. PIERCE. 

Subscribed and sworn to before me this 16th day of March, 1911. 

J. R. YOUNG, Clerk . 

By S. McC. HAWKEN, 

Asst Clerk. 

Supreme Court of the District of Columbia. 

Thursday, March 1 6th, A. D. 1911. 

The Court resumes its session pursuant to adjournment Mr. Jus¬ 
tice Wright presiding. 

♦ * * * * * * 

Come as well the Attorney of the United States as the respondent, 
William A. Pierce, in proper person and by his Attorney, A. S. 
Worthington, Esquire; and, thereupon the Marshal makes return 
into Court of the Rule to Show Cause issued in this case yesterday, 
showing that the same was personally served upon the said respond¬ 
ent; whereupon, the said respondent files a sworn answer to the 
petition filed herein; and, thereupon, the said respondent being 
arraigned upon the charge of contempt of court, as set forth in the 
said petition, and called upon to plead thereto, doth plead “Not 
Guilty;” and, thereupon, the trial is proceeded with and, 

12 after witnesses are sworn and give evidence in support of said 
charge, the prosecution rests its case; whereupon the said 

respondent is sworn and gives evidence in his own behalf; and there¬ 
upon, the further hearing of the case is postponed until the meeting 
of the Court Monday next at Ten o’clock A. M. 

Supreme Court of the District of Columbia. 

Monday, March 20th, A. D. 1911. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Wright, presiding. 

******* 

Come again as well the Attorney of the United States as the re¬ 
spondent, William A. Pierce, in proper person, and by his Attorney 
A. S. Worthington, Esquire; and, thereupon, the Hearing of evi¬ 
dence on behalf of the respondent is resumed and concluded; where¬ 
upon, the Court having heard the evidence in full and the arguments 
of the respective counsel, it is considered and adjudged by the Court, 
that the said respondent William A. Pierce, is guilty of a contempt 
of this Court in manner and form as charged in the complaint filed 
herein; and it is further considered by the Court that for his said 
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offense the said respondent \\ illiain A. Pierce, be imprisoned in the 
United States Jail in and for the District of Columbia for the period 
of Three (3) months to take effect from and including the date of 
his arrival at said jail. 

13 And, thereupon, the said respondent by his said attorney 
r* note> an appeal to the Court of Appeals of the District of 
Columbia from the judgment of the Court in this case; whereupon 
the said respondent by his said attorney moves the Court to fix the 
amount of the bond for costs on said appeal, which motion is granted 
and said bond is fixed in the Sum of One Hundred (100) Dollars; 
and, thereupon, the said respondent by his said attorney moves the 
Court to fix the amount of the hail in this case, which motion Is 
granted and said bail is fixed in the sum of One Thousand (1000) 
Dollars: whereupon the said, respondent enters into a recognizance 
in the sum of One Thousand (1000) Dollars with Francis A Blun- 
don as hi* surety approved by the Court, if the said respondent fail 
to forthwith surrender himself to the custody of the Marshal of 
this District to he dealt with and proceeded against according to 
law in case the judgment appealed from shall he affirmed, oAhe 
appeal for anv cau«e dismissed, or the judgment be reversed, and a 
new trial ordered, or if the said respondent depart the Court with¬ 
out leave. 


14 In the Supreme Court of the District of Columbia. 

No. 27480. 

In re William A. Pierce. 

The^ President of the United States to Clarence R. Wilson, Attorney 

of the I nited States in and for the District of Columbia, Greeting: 

V>u are hereby cited and admonished to be and appear at a Court 
of . ppoaN of the District of Columbia, upon the docketing the cause 
therein, under and as directed bv the Rules of said Court, pursuant 
to an Appeal noted in the Supreme Court of the District of Columbia, 
on the 20th day of March, 1911. wherein the said William A. 
Pierce, respondent, is the Appellant, and you are Appellee, to show 
cause if any there be. why the Judgment rendered against the said 
Appellant, should not be corrected, and whv speedy justice should 
not he done to the partie* in that behalf. 

Witness the Honorable Harry M. Clahaugh. Chief Justice of the 
Supreme Court of the District of Columbia, this 22d dav of March, 
in the year of our Lord one thousand nine hundred and eleven. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG. 

By H. BINGHAM, Ass’t Clerk. 

Service of the above Citation accepted this 24th dav of March 
1911. J * 

CLARENCE R. WILSON, 

Attorney for Appellee, 
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[Endorsed:] No. 27480. In re: William A. Pierce. Citation. 
Issued March 22, 1911. Served cop- ot the within Citation on , 
_—, Marshal. -, Attorney for Appellant, 

15 Memoranda. 

April 7. 1911.—Appeal bond approved and tiled. 

April 21 1911.—Bill of Exceptions submitted to Court. 

Supreme Court ot the District ot Columbia. 

Wednesday, Mai / 10 fit, A. D. 1911. 
The Court resumes its session pursuant to adjournment, Mi. Jus 
tice Wright, presiding. 

* * * * * * * 

The Court signs the bill of exceptions taken herein and heretofore 
submitted to the Court and now orders the same of record as ot the 
time when such exceptions were noted at the trial ot this case. 

Bill of Exceptions. 

Filed May 10, 1911. 


The respondent, William A. Pierce, appeared with his counsel, 
Mr. A. S. Worthington, before Mr. Justice M right holding a Crm 
nal Term of the Supreme Court of the District of Columbia, at ten 
o'clock on the morning of Thursday, March lb, 1911, m response 
to the rule to show cause why he should not be punished i°r contemp 
of court, which rule was served upon the respondent by the Marshal 
of the District of Columbia on the afternoon of the P^eth'ig ‘ ay. 
The United States Attorney tor the District ot Columbia, Mr. Clai 
enee R. Wilson, and his Assistant, Mr. James M. Proctor, appeared 
on behalf of the Government. The respondent was called upon by 
the Court to plead orally, and accordingly pleaded Mot guilty. 
Thereupon the respondent filed with the Clerk of the Court his 
written return and the same was read to the Court by his counsel, 
down to the words, “He would have.it unloaded, and then refuse 
to pay for it,” whereupon the following occurred: 

“The Court : That is not a part of a proper return, is it ! 

Mr. Worthington : I think it is, as showing the motive for this 

charge. . . . 

The Court : I don't think it is 

Mr. Worthington : Then I will pass that. 

Thereupon the following testimony was given before the Court 
on behalf of the United States by the United States Attorney for 
the District of Columbia. 

17 Cresson E. Finch testified in substance as follows: 

My business is sawmill, lumber and mill work; my place 

2 —2318a 
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IS | Stleel ; 1 u| n lJle proprietor of that business: 

iiZ^ir^ 0 1 U grulld Jur >' of tbi s court which was 

of C .urv | > ‘ i “! “i* f ° r 3d , of J , anuar y. at the beginning 
, ^ t bu 'e ieguluil\ served and attended the sessions of 

the grand jury lroin that time to tiiis. 01 

l,; t V^n: ll " Wl ' 0r ,1Ul or abo,u Ule 23rd d »y of February 
.m; i , , tase or n *quiry pending before the grand jurv 

, 1 ;.V. Volved 1 16 foestion of wiietlier or not the grand jurv should 
y* ! tl ., | 10,nas 11- t’iekiord for alleged crimes committed by him? 
•lust state yes or no, please. A. 1 cannot say the day It was 

* lal l,ut ***ere was such a case before the grand jurv 

the Lr m im v * f** 7'- " 0t bee “ ig,,0,e,i or abandoned ‘by 

nrl^t J *•’ V- la * * e Jury c ‘ u,1Je (low11 Court here and 
planted any indictment to the Court—the ease was then pending 

oie le gland jury, so lar as the grand jury was concerned 1 

XS* ""•— !“">■ 

1 have known the respondent, William A. Pierce about eighteen 
\ears and have had business relations with him. ’ ® 

Cid you have any business matter pending between von « n d 
linn on or about the 23rd of February? ? A. No?,e Sve^ 
y. L>td you see him on or about that day? A. I did. 

Q. where. A. At my office.” 

On that day before I saw him, he asked me over the tele- 
phone how long I would be in mv otfice. I said “if von ,i 
-■ alk to me, Mr Pierce 1 will sit right in thiTdiair indl 

I [ .• He Sind he would come right up and he did come *\| v 

bookkeeper. Miss Katherine Wilson was present when that telephone 

;=r;: e r::iteJ 1,e **■. . —-.»• 

‘Question. Tell us in detail what transpired between you when 
he came. A ] rose up and shook hands with Mr Pie™ Ve 
spoke about the improvement in the plant since lie was here last 
sat down and pushed a chair for Mr. Pierce to sit down He said 
I would like to speak to you privately;” and as our office was onlv 

keeper to go out'of ! lie mm, l ’‘ 2JJ 1 inf t . h ? t boot 

Mr ‘ Iderce 1 tid was' Ve ] "inKr ," U T *° ,he ' vi '"low. The first wo'rd 

is t j — ««> *«. tas 

considering thafT^id’ “i™™* ™ U> ’” and - quickl >’ without 
vote.” TL TLuALTAal^. 

^me 0 things' that* I "would dolhaf'Uu^offiTnot d? but i'™ "! 
talk about this ease. It is a matter of pri eiffie t! 1 Ca "!* 0t 
of my oath, and if I violate mv oath it will get me in\n troTl 68 * 10 !! 
get you into trouble. Now, M, Pierce! I SiEWS?? “! 

19 Mr 6 'Pieree'said C “Mr i°" 80,116 ? ther bus ‘ ness ” And 

. ir Fierce .aid, Mr Finch, I have not done anything wrong 

and you have not done anything wrong,” and we talkef 
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about other things. We went, back into the other part of the office, 
in the front. I will explain to you that the front of the office is 
glass, and overlooks the plant. We stood there and looked over the 
plant, and I said. ‘‘Let me show you around the place.” He 
walked upstairs with me, looked upstairs first. Then he came 
downstairs and looked all around at the machinery. When he 
started to go away, lie said, “Mr. Finch, I wish you would think 
carefully over this matter.” I said. Mr. Finch, I am awfully sorry 
T cannot do anything for you, for this man. but no influence out¬ 
side of what T hear in the grand jury room can have any weight 
"ith me. And Mr. Pierce said, “Aon have done something for 
me, Mr. Finch.” Tie said, “You are a better man than I thought 
you were.” And he said again, as he turned to leave, “Be sure and 
think this matter over carefully before vou take any action;” and 
he left. 

Mr. Proctor: Did he say anything about his relations or feelings 
toward Mr. Pickford? 

A. He did not. Well—T beg your pardon—the Court will please 
excuse me. I feel nervous about the matter. But in walking out 
of the door he said. “There are some things that touch me very 
deeply, and in this case I feel more deeply about it than if it had 
boon a brother of mine, and I want you to think it over carefully 
before you take any further action.” That was his last word. 

The only name mentioned in this conversation was Mr. Pick- 
ford’s. when the respondent, first spoke of him. That was all the 
conversation that had any bearing on this matter that T re- 
20 member. T saw the respondent on 0 Street on the following 
Saturday and talked with him about fifteen or twenty min¬ 
utes: I have not seen him at any other time about this matter: he 
did not mention the matter, nor did T. Miss M T ilson was present 
when Mr. Pierce came to the office. Mr. Graff, the automobile man 
who rents part of the building, came in and answered tbe telephone 
during the time when Mr. Pierce was talking. T think he had 
some conversation with Mr. Pierce—T think Mr. Pierce asked him 
what he was doing up there, or something of that sort. 

Cross-examination bv Mr. Worthington : 

T did not tell tl le District Attoruev that this conversation oc¬ 
curred on the 23rd of February. . “When the Court asked me the 
time of this conversation. T told him it would be difficult for me to 
locate the time, that T would have to refer to the record of the grand 
iurv as to the dav T was excused. T asked the Clerk, and he said 
it was on the second of March. That was the only way I had any 
means of knowing. T did not know anything was going to come of 
it. and took no notice at the time. 

Q. You sav von never told him or anybody else that this occurred 
on the 23rd of February? A. T did not, T made the qualified 
statement that T thought it occurred then, but I qualified the state¬ 
ment both to the District Attorney and to the Court, too, that T 
thought it was the day after the Pickford affair, but it was a quali¬ 
fied statement entirely, and T said to the Court that I would have 
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to investigate the matter; that there was only one way I could find 
the exact date, which was by getting the date that I waT excu^ 

21 fr %V ' < fi < ’ ru, '' ( ' ur - v - Illut was the day I was in my office.” 
, lh « fi! ? 1 statement I made to anybody about this con- 

foreman havl "g. oceurr «l was when I called up Mr. Moses, 

foreman of the grand jury, over the telephone immediately after¬ 
wards. I did not mention it to the District Attorney until lie called 
me on the telephone and asked me to come to his office- I did not 
tave any conversation with Mr. Pierce about Mr. Moses when he 
was at mv place of business; I am perfectly clear that I did not 
mention Mr. Moses name to Mr. Pierce. When I was having this 
conversation with Mr. Pierce, Miss Wilson was sitting in the front 
end of our office at. her desk about twenty feet away; she could' no 
hear the conversation; the machinery made so much noise it was 
difficult to hear m there anyway. One of the wings in front of mv 

nearly°a year"^ ^ ***" re " te<1 ‘° Mr Grnff for a stora S e P^e 
Miss Katherine T. Wilson : 

1-, 1 al ” *T P l^' e<I a l a bookkeeper by Mr. Cresson E. Finch. I have 
known Mr. Pierce by sight for about seven years, or ever since I 
have been in Mr Finch’s office. I saw Mr. Pierce at the office of 
Mr. Finch recently—I think it was the 1st of March. When Mr 
Pierce came into the office he and Mr. Finch shook hands and talked 
about the improvements on the place; then Mr. Pierce asked Mr 

•rndtlt Mr Pr p, a ' e C ° n [T' inn ' 1 at'the 6 typewriter, 

net when Mr. Pierce asked for a private conversation, I went to 

my desk and they walked to the window; T did not hear the eon- 

versa ion after they left the desk. I don’t think Mr. Picrec was i„ 

the olhee more than ten minutes, but he walked around the place 

office Se ° ’ ,eave; he did not back to the 

22 (This witness was not cross-examined.) 

Clayton Graff: 

Mv business is that of an automobile repair man, and mv place 
o business ,s in the east wing of Mr. Finch’s bulding 1341 W 
. licet Northwest. 1 have known the respondent about a year and 
a half or two years. I saw Mr. Pieree at Mr. Finch’s place of bu*i- 
ness at a ievent date—T should say early in March; T do not recall 
the date, a was called to the phone in Mr. Fineh’s office and found 
Mr. I icree m there ami spoke to him after I got through plmnin- 
The only persons I remember being in Mr Finrb’o 4 4 i *1 

Mr. Fineh „ml Mr. Pta£"7WlStlO 
.tat two nomiles, when I went keek I. my phee taring E in 

Cross-examination: 

I know Miss Wilson: I don’t remember whether she was in the 
room when I went to the telephone. me 
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(At this point Mr. Proctor said to the Court: 

“That is the petitioner’s case.” The following testimony was 
then given to the Court on behalf of the respondent:) 

William A. Pierce, examined by Mr. Worthington: 

1 have been engaged in the lumber business in Washington for 
myself individually about ten years; before that I was on 15th 

Street with Sheehan for six or seven years. I know Mr. Finch_ 

have had business dealings with him—have sold him lumber from 
time to time. I know Mr. Pickford and have had business dealings 
with him. I have had no relations with Mr. Pickford except in 
selling him lumber. I was not in Washington from the 
*23 20th of February to the evening of the 24th of February: 

T was in Milford. Delaware, and went from Milford on 
r l hursday the 23rd, to Philadelphia, stayed all night there and 
came home Friday evening. I was at Mr. Finch’s place of business 
recently after making an appointment with him on the phone t<> 
see him before T went: T asked him over the phone, as J remember 
it. if he would be at bis place and he said “Wes; T went there five 
or ten minutes afterwards. My place of business is 210 14th 
Street. Northwest. Over the phone T simply told Mr. Finch that 
T wanted to see him; the reason T wanted to see him was to see if 
T could make arrangements regal ding dressing, ripping and work¬ 
ing of lumber such as we have to do constantly. “We get in rough 
lumber and are obliged oftentimes to put it in the mill and have 
it dressed for back porches. and for all kinds of interior work, and 

dare not carry it in that condition, because it gets soiled and 
dirty, and we would have to carrv such a tremendous stock if wo 
did: so T went to see him regarding that * * * He had a mill 

there vhere he could do that sort of work, and mv object in going 
was that I used to know him on P Street—T had never been in hi< 
mill excepting when be first moved to his last place—his machinery 

was very light and it was not heavv enough to do mv work and T 
wanted to see it. 

Q. Did you have anv other object? A. Yes, this voung man 
that T knew wanted- 

Q. What was his name—Abbott? A. Abbott. Mr. Abbott 
called me up on the phone some little time ago and asked me_ 

Phoctor : T don’t know whether your Honor cares to 
24 restrict this evidence or not, but I think it is objectionable. 

The Court: T will hear you on it. Mr. Worthington. 

i • i i : Tt is competent to show the purpose for 

which he went. The mere statement that he went there for Mr. 
Abbott, to get. a room for him. would be verv weak, if not substan¬ 
tiated by the fact that Abbott had called him up and asked him to 
get him such a place.” 

(Thereupon counsel for the respondent stated that he offered to 
prove by the witness that he had the reason for going to Mr. Finch’s 
office which is stated in the answer to the rule which the Court had 
heard.) 
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Court: The objection is sustained. The ruling only goes to 
the conversation he had with Abbott. It does not go to his testimony 
as to the object he had in going there.” 

(To this ruling of the Court counsel for the respondent dulv ex¬ 
cepted). The witness resuming: 

T have known Mr. Abbott for a couple of years, I think. He is 
between thirty and thirty-five years of age. I should judge. He is 
m the automobile repair business—a kind of machine shop in a 
way T fix the day when T went to see Mr. Finch as the fith day of 
March. T fix that day because the next dav Mr. Finch called up and 
got an estimate from me: that was on the'7th. Mv books show that 
from the charge, from the ticket. 

“Q. Go on and tell what happened when you got to Mr. Finch’s. 
A. I walked in his office, and he was sitting there. I walked over 
and shook hands with him. and as T remember it, we walked 
-5 over. T think he still held me hv the hand, and we walked 
o\er to the window, not very far. The office was a verv 
small one. We stood there and talked a little hit. T asked him how 
he was getting along. T said. “How* are you getting along. Finch?” 
He said. “Pretty well, fine.” He pulled out a paper having a mem¬ 
orandum. and he began to show me how he had been reducing hi< 
expenses his indebtedness from month to month, and he said. “Since 
I have been on the grand jury—you know' T am on the grand jury.” 

>«ud. . No. T didn t. and then he said since lie had been on the 
grand jury it had interfered with his business to the extent that 

be had not been as successful in his business as he had prior to 
that. 1 

Q. Co on and tell the whole conversation. A. He asked me if I 
had been on the grand jury. T told him No. He .said, “It is trouble¬ 
some^ or spoke of it not being a very pleasant sort of a thing, and 
he said that the Pickford case had been up. T cannot just exactly 
relate the story as it was, but it was on those lines. He said he was 
afraid that Moses did not understand him, the wav he w'as acting 
m the matter, that he was afraid he was displeased with him. 

I hen. after that was over, we walked dowmstairs and w'ent all around 
the machine shop and looked at everything. 

^ hat did x ou sax to him, if anything, about the room x r ou sax r 
you went there for. in relation to Abbott? A. I told him “I see 
your room is occupied?” And he .said. “Yes. and I am getting so 
much rent for it. and it is paving me xvell.” He w'ont on to sav 
that the rental was paying him for the investment, interest 
-b on the investment taxes.” 

T Hid not sav anythin!! to Mr. Finch about the purpose T 
hail in sepin<r him about the renting of this room except what T have 
said. T tol.l him when T was leaving. “Finch. T think T could send 
you quite a little hit of work.” When T went there T did not know 
there was such a case as the Pickford ca.se. I could not have gone 
there with any intention to sneak about it. for I did not know there 
was such a case: the Pickford case was not mentioned at all until he 
mentioned it m the manner T have spoken of; indeed. T did not sav 
anything to him about being careful in the Pickford matter—in the 
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proceedings in the Pickford matter; 1 had no interest in the wide 
world in Pickford. lie did not say anything to me to the effect 
that he was sorry he could not do anything for me in the Pickford 
matter, because 1 had not asked him; 1 don't remember that 1 said 
a word to him regarding my feeling towards Pickford—about feel¬ 
ing toward him like a brother, or anything of that kind, because 
1 hardly knew Mr. Pickford outside of meeting him in business— 
most of my business has been through his partners. 

(1 hereupon the witness was asked by liis counsel whether any¬ 
thing had occurred before this visit to Mr. Finch’s place which would 
tend to show a bias on his part against the witness. Objection being 
made by Mr. Proctor to this question, alter a colloquy between the 
Court and counsel, the Court decided to pass the question for the 
time being and directed the examination to proceed on other matters. 
Examination resumed by Mr. Worthington:) 

“Q. Mr. Pierce, 1 want to ask you what is your recollection as to 
whether, when you entered Mr. Finch’s place of business, ox- 
27 soon after you went in there, you told him that you wanted 
to have a private conversation with him. Do you recollect 
anything of that kind? A. No, I do not recollect. 1 don't remem¬ 
ber that 1 said it. 


Q. Had you any reason for having a private conversation, except 
what may appear from what you have already told us?” A. None 
in the world.” 


Cross-examination. 

1 have been acquainted with Mr. Pickford for some years. Prior 
to going in the lumber business 1 was in the retail dry goods busi¬ 
ness. Before that 1 was never in anything else hardly, since 1 was 
a child. 1 have not had extensive business relations with Mr. Pick¬ 
ford in a lumber way—1 could not say extensive—very light; Mr. 
Pickford to my knowledge is not a builder and has not been a 
builder; he built one apartment house, but 1 did not furnish lum¬ 
ber for that; I have furnished him lumber from time to time and 
have had no other business transactions with him whatever; I have 
always been on friendly terms with him; 1 have not been on rather 
intimate terms with him—never was out with him in my life. 

Q. You have a very kindly feeling for him? A. Sure—none 
other than the kindly feeling towards him as a man I know, nothing 
beyond that. 

Q. How recently have you seen him? A. That I can’t tell. I 
think it must have been probably a month ago or six weeks. I don’t 
know 7 just w T hen it w T as.” 

28 It was not my entire object when I went to see Mr. Finch 

to see if I could rent this store in his building for Mr. Ab¬ 
bott; that was partially my object, but it was not my principal ob¬ 
ject; my principal object was to see if he was in a position that he 
could dress lumber, rip lumber, make door buffs, sleepers, and all 
that sort of thing, such lumber as we have to work from rough lum¬ 
ber that we have in stock; he had not done any of that work before 
that—He had turned a few newell posts for me once or something 
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of that kind. I was at Mr. Finch’s place at the time he bought, 
1 think; 1 don t remember now how many years that was ago— he 
had been there, 1 guess, some time; 1 had never been to this one 
place since he moved, which 1 should judge was about a year ago 
1 was on friendly terms with Mr. Finch and had had some business 
with him prior to that; he had bought material of me. The day 
ol the week when 1 went to see Mr. Finch was Monday. Before 
that 1 had seen him—met him on the street every once in a while 
and shook hands with him, but on such occasions had no conversa¬ 
tion except, “How do you do, etc. 1 have not been to his place since 
that -1 have met him on tlie street once. 1 recall that when 1 went 
in Miss Wilson \\a> in there with him; as 1 passed along up the 
aisle 1 saw that the store was occupied; it never occurre/* to me after 
1 got into conversation with Mr. Finch to say anything about the 
Abbott matter, because 1 saw that the store was rented and 1 knew 
the gentleman as lie says and 1 would not do him an injury even 
it 1 thought 1 could have gotten it over his head. 1 cannot deny 
that 1 asked Mr. Finch for a private conversation, but 1 do not re- 
membei it it 1 did 1 don t remember it—there are two against 
one and 1 don't want to be unfair—there was no reason why 
29 1 should ask him for a private conversation; I walked over 

toward the window from the desk and talked to him, and 
then went around the place; when 1 left the ollice I don’t remember 
whether 1 left Miss Wilson in there. 

.Redirect examination by Mr. Worthington: 

As nearly as I can tell the last time 1 saw Mr. Pickford was some¬ 
thing like a month or six weeks ago, when 1 saw him in the office 
of Ellerson A Wample, on 14tli Street just above F, next door to the 
W’estory Building. 1 don’t remember of any special talk with him 
then. 


“Mr. Proctor: 1 object to any conversation between the witness 
and Mr. Pickford at that time. 

Mr. Worthington : I do not care what took place_” 

“Mr. W orthington : 1 will ask you, subject to objection, whether 
or not at that time you had any talk, or whether at any other time 
you had any talk with him about any case against him. A. None. 
Mr. Proctor : I move that that be stricken out. 

The Court : Let it stand. He says he had none. 

By Mr. Worthington: 


Q. You have also been asked about your relations with Mr. 
Finch. How long has it been since you did business with Mr. 
Finch? A. I should think about two years. 

Q. Don’t answer tins question until you see what is said about it. 
I ask you now why you ceased to have business relations with him 
at that time? 


30 Mr. Proctor: I object. 

The Court: That will come under the ruling on the other 
question.” 
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(To this ruling of the Court counsel for the respondent duly 
excepted. It will be seen, however, that the testimony was after¬ 
wards admitted bv the Court. 

4 / 

Thereupon, in response to questions by the Court, the respondent 
testified in substance as follows.) 

I take the “Star” and the “Post;” I do not read them generally— 
I am not much of a reader; I am very busy during the day and my 
eyes will not stand it for me to read; I take them for my family; 
niv wife is verv fond—in fact she takes them herself—that is her 

%! 4 

choice. 

“Q. Do you mean to say you do not keep up with the locai news 
in the local newspapers?” 

—. No, in some respects I do—I will tell you what I do; in the 
evening for instance, my wife will -plit the “Star” and give me the 
front page, and I will read down the front page and see if there 
is anything there that is particularly interesting, and that is alxmt 
all I read; it is the same way with the “Post;” 1 seldom, however, 
see the “Post,” because that is the paper which i> taken in the office; 
it is just taken in the office as a matter of taking a newspaper; a 
customer will come in and if I cannot attend to him right away I 
like very much to give him a cigar and a newspaper. I never knew 
anything about any case which Mr. Pickford was interested in—not 
a word—positively I did not. 

(At this point further hearing of the case was adjourned to the 
following Monday.) 


31 (When the Court met on Monday, March 20, 1911, the 

hearing was resumed and proceeded as follows: 

James M. Proctor, a witness called on behalf of the respondent, 
was examined by Mr. Worthington and testified as follows:) 

I am one of the Assistants to the District Attorney and with the 
approval of the District Attorney, Mr. Wilson, 1 drew the petition 
upon which this contempt proceeding was begun. 

“Q. Did you obtain information as to the date of the alleged 
occurrence from Mr. Finch? A. Let me get the question again. 

“Q. Did you obtain the date of the alleged conversation between 
Mr. Finch and Mr. Pierce from Mr. Finch? A. No sir; not defi¬ 
nitely. 

“Q. How did it come that you put it in the 23rd of February? 
A. It was placed at the 23rd of February just as best we could, from 
the circumstances as I understood them at that time; not from any 
definite information by Mr. Finch. 

“Q. When was it Mr. Finch first made any statement to you about 
the matter? 

“The Court: I will hear you on the relevancy of that question. 

“Mr. Worthington: That is what I supposed. I have already 
stated to your Honor that I think it a very important circumstance, 
taken in connection with the fact that Mr. Finch, so soon after the 
occurrence, either made a mistake of about two weeks in the time 

3—2318a 
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of the transaction, or else had no recollection at all about a 
32 thing which took place within two weeks—to go to the weight 
of his testimony as a witness, without any reference to his 


feelings in the matter; and also I expect to prove that on the next 
day after this alleged conversation between Mr. Finch and Mr. 
Fierce, to wit, on the 7th of March, that he undertook to buy some 
goods in which Mr. Fierce deals, from him, by a telephone order, 
and that Mr. Fierce then adhered to the rule he had adopted about 
him some time before, and would not sell him the goods either on 
credit or for cash, for the reason mentioned. As I remember, Mr. 
Finch has testified that he first spoke to anybody on this subject 
on that very day, the <th of March, and I propose to show bv the 
testimony of three witnesses that on the morning of that same day, 
the 7th of March, between ten and eleven o’clock, as I am instructed, 
he called up Mr. Fierce and gave this order. It certainly seems to 
me, in considering the action of this man, that your Honor ought 
to know the fact to be that this had occurred on the dav when he 
says he first spoke of this thing, and that then when he undertook 
to give information about it he either did not have anv recollection 


of the date at all, practically, or intentionally made the occurrence 
as of a date long prior to when it actually occurred, so that it would 
not appear to have any relation to his giving this order and Mr. 
Fierce refusing to furnish him the goods. All these things would 
show the state of the man’s mind toward Mr. Fierce, and as the whole 
substance of the conversation, and the question of the conclusion 
that is to be reached depends upon the weight to be given to his 
testimony as against that of Mr. Fierce, it seems to me that it is 
all-important that your Honor should know that these things 
33 had happened, so as to show the state of his mind; and in 
connection with the fact that he had either misstated the date 
of the occurrence, or did not have any recollection about it, and 
certainly if he could not, a few days after the 7th of March, remember 
within two weeks of the time when the thing happened, when it 
happened on the (>th. it would be a very striking circumstance. 

I he Cm rt : I lie Court has no justification for knowing anything 
save that which is brought to its attention through the petition, and 
the established rules of evidence. I cannot think of a better illus¬ 
tration of the necessity of adhering to those rules than this very 
question. Fheie is nothing in this petition which in anv wav con¬ 
nects Mr. Finch in the slightest degree with the respondbiltv for 
the Suggestion of the date which it contains. There is no suggestion 
on his cross-examination, at least that I heard, of an attempt to «how 
that he had made a statement to the District Attornev upon which 
the District Attorney based the averment of the petition that the 
date of the conversation with Pierce was the 23rd The onlv theorv 
upon which any evidence would be appropriate, tending to show that 
he District -Attorney got hi- information on that particular point, 
he point of the elate, from Finch, won hi be the theorv that it con¬ 
tradicted something which Finch said on the stand.' and then it 
would onlv he. appropriate when the definite incident as to which it 
was claimed Finch had made a statement to the District Attorney had 
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been brought to his attention by the cross-examination. I cannot 
see anv theory which justifies it. 

34 Mr. W orthington: Your Honor, he was asked about this 

in his direct examination. lie was asked: ‘Q. State wlietlier 
ur not on or about tlie 23rd day ot February la.-t there was a ca»-e 
or inquiry pending before the grand jury, etc , and he says: ‘A. 1 
cannot say the daw It was about that time, but there was such a 
case before the grand jury.’ ‘Q. Did you see him on or about that 
day'—the 23rd of February. He says: ‘I did; at my otfice. 

The Court: What was the last question you put to the witness? 
(The stenographer read the pending question as follows:) 

*Q When wa- it Mr. Finch first made any statement to you about 

the matter?’ 

The Court : The objection is sustained. 

Mr. Worthington: Your Honor will allow me an exception to 
the ruling. 

Mr. Worthington: Before 1 called Mr. Proctor 1 had asked the 
privilege of recalling Mr. finch tor the purpose of laying the foun¬ 
dation for proving bias against the respondent. I would simply 
ask him the question, and of course if he admits the bias, that would 


be the end of it. 

The Court: Do you want to ask him whether or not he has bias 
against Pierce? 

Mr. Worthington: According to some of the authorities, that is 
a question that should be asked, where the question is about declara¬ 
tions; and if the witness admits it, the declaration is incompetent. 
Others hold that no matter what he says on the subject the decla¬ 
rations are competent. I want to ask him whether he did not 
35 make this order on the 7th day of March, and get turned 
down; and a Do whether or not prior to that time lie had 
not ordered goods from Pierce and got them on credit, and did not 
pay for them, and then ordered them for cash payable on delivery, 
and received the goods at his place and had them taken out of the 
wagon and delivered, and then refused to pay the cash after he had 
gotten possession of them; and then whether he did not undertake 
to repeat that operation on the 7th day of March, the day after the 
alleged conversation, and the day on which he says he first spoke of 


the matter. 

The Court: Is the reporter who took the proceedings of Friday 
in court? 

Mr. Proctor: No, sir. 

Mr. Worthington : The proceedings are written out, your Honor. 

Mr. Proctor: T gave your Honor a copy of the record. 

Mr. Worthington: T think Mr. Irland took it. 

Mr. Proctor : May it please your Honor, since the adjournment 
of the case the other day, upon looking into it further- 

The Court: Just a moment. (After examining record.) I am 
not disposed to reopen the ca c e. because the case was passed from 
Friday until today with the distinct understanding that no evidence 
should he offered other than that affirmatively offered by the respond¬ 
ent Tf you want to ask Mr. Finch one or two questions T will grant 
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The Court: So am I; and that is why I am jealous about having 
his credibility assailed, unless it is done in the way the law provides 
it may be done. I am endeavoring to guard against a mistake, if a 
mistake was made by the District Attorney, being shouldered 
.‘18 off on to the witness, if he is not responsible for it. 

Mr. Worthington: I understand that the District Attor¬ 
ney i> now de-irons of asking the witness questions for the purpose of 
showing how the mistake arose; and I am not going to object. 

Mr. Proctor: We are not desirous. We are willing to show it if 
the Court wishes it. 


The Court: If there is anything to show that Finch is responsible 
for the mistake, that is one thing. If the mistake was made by 
somebody else the responsibility ought not to he charged against 
Finch. 


Mr. Worthington : I called Mr. Proctor for the purpose of asking 
if he got the information about the 23rd of February from the 
witness, and the Court excluded the testimony. 

The Court: Yes; because in your cross-examination vou said to 
Finch: 


‘Q. Mr. Finch, did you tell the District Attorney that this conver¬ 
sation occurred on the 23rd of February,* and he said: ‘No, sir, 
I did not. When the Court asked me the time of this conversation, 
I told him it would he difficult for me to locate the time, that I 
would have to refer to the record of the grand jury as to the day I 
was excused.’ 

If you want to contradict Mr. Finch by the District Attorney, you 
can ask him what you have already asked him—whether or not 
Finch did say it was on the 23rd of February, Finch was asked that 
question, and he said no. that he did not say that. If there is any 
possible theory whereby what you have in mind can be introduced 
under the rules of evidence I will be glad to admit it; but not other¬ 


wise. 

39 “Mr. Worthington : Do you press your request? 

“Mr. Proctor: No; we are governed by the Court’s ruling. 
We are simply ready to prove it if the Court wishes it. 

“Mr. Worthington: I understand your Honor will not exercise 
your discretion for the purpose of allowing me to ask the questions 
on the subject? 

“The Court: He was recalled for the purpose of allowing you to 
ask him two questions.” 


(Thereupon the witness Cresson E. Finch, on further cross- 
examination by Mr. Worthington, testified as follows:) 

“Q. I want to ask you whether prior to the time you had the 
conversation with Pierce that you have testified about, you had 
ordered goods from him, payable on delivery, and he had refused 
to sell you, even on those terms? A. No; I had not. 

“Q. What do you say? A. No, sir. 

“Q. I want to ask you whether, on the 7th of March, the day 
after you had your conversation with him that you have told about, 
you, over the telephone, gave an order to him or to his office, to send 
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you certain goods in his line, and gave a description of the goods 
you wanted? A. I did not. ® 

“ Q - L wil ! y° u . whether, with reference to dates prior to the 
bth of March, and prior to the time of your conversation with Mr. 
1 ierce that you have testified about, you had not, on several occlusions 
by telephone or otherwise, tusked to have goods sent to vou, 

^ and he had refused to sell them to you, either on credit or 
for cash? A. No, sir. 

“Q. That never happened to you? A. I have not. 
y. 1 will ask you how soon after the date of this alleged con¬ 
versation with Mr. Pierce that you have testified about, vou saw the 
DustTict Attorney or anybody connected with his office or with the 
t^ourt, and made a statement with reference to the matter 9 A This 
conversation occurred on the 2nd of March, and I ’phoned to Mr 
Moses, the foreman of the maud jury, that same afternoon_ 

n- < • . w!' • vou "hen you first made anv statement to die 

Attorney or anybody connected with his'office or with the 
,!?' A- After lie had phoned to me and asked me to come there 
tf. file same day? A. No, sir. 

“9- IJ°"' long after the conversation? A. I would not attempt 
to give the date. The District Attorney can give the date. 

‘ Q. I sisked for your recollection about it. A. I would not attempt 
to give the date. It was afterwards. 

'T',"? yoUr V lem0ry is so bad th »t you can not be 
sure of it? A I did not make any mental note of it, and I have no 

wav now of placing the date, and I do not care to place the date 
unless I can place it right. 

41 Q About how long ago was it that vou made a statement 

think ,0 < le DlS,rlet Attorney? A. It was over a week ago. 1 

Q. Over a week ago? A. I think so. 

Q. That is the nearest you can come to it? A. I think it »> 

1 am not positive. 

t sa y t( > him as to the date of the occurrence v \ 

I told the District Attorney I thought_ 

The Court: One moment. 

i? 16 iv' ITNESS: I can ex Pj a hi h fnllv, your Honor. 

Mr. W oRTiiiNGTON : I did not hear what the witness said I do 

n0 ^u n °A V whether u was P art °f the testimony or not. 

JLhe Court: He said he could explain it fully. 

The W itness: I can. your Honor. 

Mr. \V orthington : I will ask him to explain it. 1 think it i 

on £'- t0 the t0 hear al1 lle * ,as t0 sav. Explain it 

The Witness: The District Attorney asked' me what"late i, was 
and I told him that as nearly as I could recollect it was the dav after 

°r' lhe Plckford case, and the District Vttornev 
established the date from that. I told the District Attorncv vour 

Honor that the only way I could establish the date positively 2 * 
from the fact that I was excused from the grand jury that dav and I 
™ ln mv = a " d Mr. Copeland gave me'the in format,V.,! 
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from the record that I was excused on the 2d of March; 

42 and that was the date which 1 verified from some writing in 
my office, that was done while Mr. Pierce was in the office.*' 

Re-examination by Mr. Proctor: 

Immediately after this conversation occurred I reported it to Mr. 
Moses, the foreman of the grand jury. 

“Q. Did you have any transaction with Pierce after that, or that 
involved Mr. Pierce? A. On the 6tli of March I went to Mr. Bray's 
office to collect a bill of $50. Mr. Bray always paid me well. 1 
wanted the money, and 1 went for the money, and Mr. Bray gave me 
$25. I told him I wanted the other $25 to get a bill of lumber. I 
asked him if he would get this lumber from Mr. Pnrce and send it 
to my place, and 1 would give him a receipt in full. lie said, “Call 
up Pierce and see how much the lumber is/ I called up Pierce's 
office and asked him—1 have the card in my pocket—for a price on 
this lumber. He gave me the price, which was within a dollar and 
some odd cents of what Bray owed me. I said, ‘Mr. Bray, you O. K. 
this bill, and get Pierce to send the lumber to me, and I will give you 
a receipt in full.' 1 did not ask Pierce for the price of the lumber— 
that is, to send it to me. 1 did not even, as I remember, give him my 
name. I asked how much it would be, and I asked Mr. Bray to call 
up Pierce and tell him to send it to me that evening and I would give 
him a receipt in full. Pierce sent it the next day. I have the lumber 
ticket here, and also the books showing the transfer of credit, and 
Mr. Bray can verify that. 

Q. Where is that slip? A. It is in my book there (indicating). 

Mr. Worthington: There is no question but that the 

43 goods were sold to Brav, your Honor. 

The Witness: That is the full transaction. 

Mr. Proctor: Is that the delivery slip? (Handing a paper to 
witness.) 

The Witness: That is the delivery slip, marked the 7th.” 

When I called up Mr. Pierce's establishment on the 6th I spoke not 
to Mr. Pierce, personally, but to some one else in the office—I might 
explain it- 

“Mr. Worthington: What is the date of that slip? 

Mr. Proctor: March 7th. 

The Witness: May I explain the other matter, your Honor? 
There is an insinuation about the last lumber I bought of Mr. 
Pierce. 

The Court: Well, on that ground I think you are entitled to 
meet any insinuation that is made against you. 

Mr. Proctor: We will offer this slip in evidence, your Honor. 

The Witness: That last number I bought of Pierce- 

Mr. Worthington : Of course, the witness uses the word “in¬ 
sinuation.” I do not quite like that word. 

The Court: How is that? 

Mr. Worthington: He used the word ‘insinuation.’ I do not 
quite like that word. Your Honor ruled that I would have to lay a 
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foundation for putting in evidence to show bias. I asked the few 
questions 1 asked not for the purpose of insinuating anything but for 

the purpose of laying the foundation to put in evidence that it is 
not true. 

The Court : Go ahead. 


44 


The Witness: The last bill of lumber that 1 bought 
of Pierce since I have been dealing in wholesale yards 
amounted to five dollars. I gave Pierce a check for five 
dollars which he lost. He notified me over the phone that he had 
lost the check, and I told him I would stop payment on it. In Mr. 
Bray’s office, the same office that other affair happened, Mr. Pierce 
'«ii<l to me, finch, you owe me five dollars.’ I said, ‘here is the five 
dollars, and I paid him, and I do not owe him a cent, and never 
have owed him a cent since.” 


Recross-examination by Mr. Worthington: 

I would have to refer to my books to tell when I gave him the 
$o.00, but I gave it to him after he had last the check—that is the 
last transaction we had. I gave him the $5.00 at the same office 
where the other transaction was—Mr. Bray’s office. 


(Thereupon the respondent William A. Pierce was recalled as a 
witness in his own behalf, and his examination proceeded as follows:) 

By Mr. Worthington: 

Prior to the conversation I had with Mr. Finch that he and I have 
testified about lie had undertaken to buy goods from me payable on 
del Aery and I had refused to sell him any goods on any terms. I 
should judge this was a year or a year and a half before this con¬ 
versation; I do not just remember; lie would call up and order lum¬ 
ber of me and I just would not send it—I would not deliver it. The 
reason for this was that I couldn’t get my money; he has given me 
checks and the checks were not good; they would be returned; and 
on one oi two occasions, or one occasion I know" positively 
4o that the lumber was taken up and the boy reported_ 

(l pon Mr. Proctor objection to what the boy said, counsel for the 
respondent directed him not to state what the bov said.) 

The lumber was put in his place and delivered; I know that be¬ 
cause the wagon came back without it and I finally got my money for 
d that is the only reason I do know; the ticket would be signed 
by some one in Finch’s office or around his place; that was a sale for 
cash on delivery. In reference to the five dollar transaction I recol¬ 
lect that the check was given to me for $5.00 and presented to the 
bank for payment, hut it was returned to me. After that I did lose 
the check—it was mislaid after that. I cannot remember what bank 
the check was on or the date of the occurrence. 

I diil not in person receive the order that was given about the 
seventh of this month when Mr. Finch ordered goods 

mX” 11 re " ivri * A 1 *» “ -r ■>"»« 
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Mr. Proctor: I object to any conversation. 

Bv Mr. Worthington: 

Q. What is Mr. Ryan’s full name? A. Raymond Ryan. I call 
him Ray. 

Mr. Worthington: It is simply a question of the order of proof. 
Mr. Ryan is here and I propose to show that the order did come over 
the telephone from 1 inch, and that he gave his name, and 
4t> Mr. Ryan communicated it to Mr. Pierce, and Mr. Pierce 
told him not to sell the goods. 

Mr. Proctor: One moment. It is not what Pierce told Rm/n, 
but what Ryan communicated to Mr. Finch, regardless of what 
Pierce told him. Mr. Pierce's statement to Mr. Ryan would not be 
relevant in any way. 

Mr. Worthington: It was not the statement of fact of the trans¬ 
action, but simply an instruction not to sell the goods; and that 
then afterwards—what is the name of the man who actually got 
the goods? 

The Witness: Bray. 

Mr. Worthington: Mr. Bray. That afterwards Mr. Brav said 
to send the goods to him. and then they were mid to him. I have 
to show, I suppose, by Mr. Pierce, that the order was communicated 
to him and that it was by his direction it was turned down. 

Mr. Proctor: I object to that. 

Mr. Worthington: And that Ryan told him. I do not know 
whether he called up before Bray called up or not. 

Mr. Proctor: I object to that. I object to anything except the 
actual transactions between the two men. 

The Court: What is the question? 

Mr. Worthington : I had asked him about the date, and he was 
j_r<,i 11 on to state that the order wa< received by a subordinate, Mr. 
Ryan, and Mr. Ryan came and told him about it: and I offer to show 
by him what Ryan told him. 

' (At this point, by direction of the Court, the stenographer read the 
latter part of the examination of the witness'). 

The Court: You had better put a question, perhaps. 


47 Bv Mr. Worthington: 

* *7 

Q. State what took place between you and Mr. Ryan. 

Mr. Proctor: T object. 

The Court: The objection is sustained. 

Mr. Worthington: Let the record show that T offer to prove that 
Mr. Ryan told the witness that the order had been received from 
Finch, and asked for instructions, and he told him not to sell 
them to him. Your Honor excludes the testimony? 

The Court: Yes. 

(To this ruling of the Court counsel for the respondent duly ex¬ 
cepted). 
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Direct examination by Mr. Worthington resumed: 

My recollection is that the day when Mr Rvon ™ 

out reference to what Ryan said, was the 7th ; I fix it by my^ooks" 

T -L Ti V'!' 0 ,,"'" here , : 1 think coo,Is were sent the saZ dav- 

couldn t tell you whether the goods were sent the same dav T 

Si y.^ur ta 0ne or ,h ' 

Cross-examination by Mr. Proctor: 

“Q. Mr Pierce you did not trust Mr. Finch? A. I did not 
« Q X e ! 10 ( K not owe y°u any money? A No 

work forZu?* Tfe''" PlaCe with a view to getting him to do 

“Q. Which work would involve on vour part the deliverv of 

48 to'his? A Yes/’" 8 h,m " i,h lumber - sent from your Jace 

Redirect examination by >Ir, Worthington- 

didI do’Satf y ° U d ° that ’ if - V0U did n °‘ trust A. Why 

milhng^work do "Z Sacral Wge^tr^faJdt" Z^ 
get this work done properly. That waf niy object. C ° U ' d ^ 

(At this }>oint, by direction of the Court tv»« , 

the following extract from the witnessZ^timony) ^ 

“Why, I couldn’t get my money. He has given me checks and 
be checks were not good. They would be returned and on one or 
two occasions, or one occasion I know nsitivelv tl L .t.i i , 1 

taken up and the boy reported—” P ‘ ’ “ at tlle Iu,nber 

By the Court: 

x •, g- 

Si sr.axt’- Th - 

49 no? teH vou."^ ‘ '* am0unt ° f the other? A - That I can- 

%J 

Q. About how much? A. I cannot tell von T AiA 
finaHy get it, you know. I did finally get it * 1 d d 

Q. Do you keep a set of books? A Ye* 

*i" si? TAS ss t iSz&V iT P r r* 

count—an account that he just bought. ndiudual ac- 

somewhere 80 ' 011 " 1 **“* y ° Ur b °° kS show? A ‘ Xt is “ the books 
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Q. I suppose when you got the check you credited that account 
with the check when you sent it to the bank to he collected? A. I 
think so—yes, sir. 

The Court : We will suspend until you produce your books and 
show that item. How long will it take you to get it? 

The Witness: That I cannot tell you, your Honor. I will look it 
up in our books. 

The Court : I will suspend this hearing until you produce your 
books and that item is shown. 

Mr. Worthington: I have Mr. Ryan here, and I would like to 
examine him in reference to this order of the 6th of March, or 
whenever it was. 

The Court: You may put him on. 

Mr. Proctor: May I ask Mr. Pierce one other question? 

The Court: Yes. 

50 By Mr. Proctor: 

Q. Mr. Pierce, thi< requisition for lumber was on the 7th day of 
March, you «»iv; am 1 von know definitely it was the day after you 
had been to Mr. Finch’s place? A. A es. 

Mr. Proctor: That is all. I offered this slip in evidence, and I 
think Mr. Worthington said he had no obiection.” 

The slip in question is marked “Exhibit Pierce No. 1 , and a 
copy of it is as follows: 

Telephone, Main 2244. 

Rec’d of W. A. Pierce, 

Dealer in All Kinds of 
Hard-Woods, White and Yellow Pines. 

14th Street, Between B and C Sts. N. W. 

7709 Washington, D. C. 3/7. 1911. 


M. M. H. Bray. 

O. B. 350. Finch’s Shop. 

Rear W St. N. W. 

6 pcs. 3 x 12—16 Va. 

12 “ 2 x 12—16 “ 

10 “ 2 x 10—16 N. C. 

Hauled by Geo. 

Keep this ticket. 

51 (Thereupon Raymond C. Ryan was examined as a wit¬ 

ness on behalf of the respondent, as follows:) 

By Mr. Worthington: 

I am in the employ of Mr. Pierce and have been for about six 
years. I received over the ’phone the order which Mr. Finch gave 
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to Mr. Pierce early this month ; I did not know he was talking, only 

s ? 11 , ]t 1 wt ? s i Illln ; 1 <J( ? n 1 know it was him; he was on 
the other end of the phone. This occurred on the 7th of March_ 

1 nx it from my books—I have the books to show for it. The 
order was with regard to some stair work for Mr. Bray, I thinE* 
Mr. Bray called up and said it was for him. Mr. Finch gave me a 
description of the articles which I wrote down; he had to have an 
estimate of the material; T estimated on the material and called 
lynch s ofI.ce up and gave him a price on it. I communicated with 
Mr. 1 icrce and Harry Ryan too. my brother. After Mr. Brav had 
received a price at Finch's office Bray called up and told me to 
send the lumber, that it was all right. (The witness was then asked 
b\ Mr. \\ orthington tin* following question:) 

■ Q WIipii you went to Mr. Pierce and reported this order to him 
what did he sav? ” 

(To this question Mr Proctor objected, and the Court sustained 
the objection: to tins ruling of the Court counsel for the respondent 
dul\ exempted. stating at the same time that lie had already stated 
sufficiently what he wanted to prove, to which the Court assented.) 

Examination of the witness by Mr. Worth l xgtox resumed* 

... *'('■ * {ra . v failed up our office about this matter before the 

o 1 goons were sent. 

. -Q. n<> not answer this question. I will ask him what he 

said. I on say it was sold on his credit and for delivery to him. 

Mr. I doctor ; Perhaps that may he relevant, 

\ he ( r ' pl K1 : ^<*bo.'v claims the goods were not sold on Bray’s 
ere it. I hat is what Fin eh said. 

Mr. Proctor: I think Finch testified that Brav called him up. 

rite Cot RI . Aes. lie said distinctly that Brav called Pierce uji 
and ordered the goods sent. * 1 

x! 1 *' J R,,rTnK ^ es - There i< no denial of that 
Mr. \\ ortiiixotox: That is all.” 

(At this point Cressox E. Fixch was recalled and was examined 
hv the Court as follows:) 

“Q. Are you able to say whether or not vour bank account was 
ever in such a s ate that a cheek given to Mr. Pierce was sent back 

he MnnilVK. Mr Pier ° e t0 ” nld that Ch6Ck f ° r - ^ 

T .2; T , hat ( "T " ,p fivo <■>'"*? A. I asked him as a favor 

L l o 1,1 ( ' lf " lo " ov * ] mi<1 ,MIV ° ,wn of monev, and T have 
had a hard time a good many times to pay mv debts; but I have al 
wavs paid them. ’ ’ A Imve m 

of lhPn2n i c) K . T,,rR A OPELAN ' D wa * »" « witness on behalf 

al follows ) ^ u P on examina,i on by Mr. Proctor testified 

I am a member of the present grand jury and have been acting 
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as its clerk. I keep a record of the attendance of the jurors 
53 at the daily sessions of the grand jury. That record dis¬ 
closes the time when any particular grand juror may be 
excused from the grand jury. On referring to my record of the 
second of March it shows that Mr. Finch was excused on that day 
and that he was not excused on the bth of March. 

Cross-examination by Mr. Worthington: 

Mr. Finch was not excused on any days except the 2d; he was 
not excused prior to the 2d of March nor afterwards. My record 
does not show the hours that the jurors are present; it shows the 
first case in which they were excused and that covers the balance 
of the dav: my record does not show during what hour** the grand 
jury remains in session when it meets. We meet regularly at eleven 
o’clock and adjourn when we are through considering cases, some¬ 
times early and sometimes late. 

(At this point, the following colloquy occurred between court and 

counsel.) . 

“The Court : If 1 am correct in my recollection of the testimony 
of the witness Ryan, he gave no testimony tending to show that he 
had communicated to Mr. Finch any refusal to sell the*e goods. 

Mr. Worthington: That is right. lie has not said that. 

Mr. Proctor: That is right. 

The Court: He has not said that he made that communication, 
and that eliminates the importance of the fact whether or not the 
second check that Mr. Pierce testified concerning, wa* ever 
54 sent back as claimed. That eliminates the importance of 
finding out the truth of that. 

yir. Worthington : Does that mean that your Honor does not 
care to suspend, as at first intimated? 

The Court: It means that it does not make anv difference 
whether Pierce is accurate or inaccurate in what his hooks show on 
that point. The only importance of it* truth would be to tend to 
show some justification for the communication to Finch. 

Mr. Worthington : I would not to have your Honor pass over that 
without hearing me. It strike* me that there may be an argument 
about it. in the ab«ence of the conversation that took place between 
Mr. Ryan and Mr. Pierce. Mr. Ryan went to Mr. Pierce and re¬ 
ported the order, and something was said to him. He had some 
conversation with Pierce, and the goods were not sent until after¬ 
wards when Bray called up. to order them, and he sent them to 
him. 

The Court: I do not understand how anvthing thev might have 
done in the seclusion of Pierce’s office in the discu«sion of Finch’s 
credit could bias Finch’s mind against Pierce. Tt w ( on t e t e i^^^ 
that something had been communicated by Ryan to Finch, showing 
a realization bv Finch of the obiection of Pierce to «°11 him on 
credit that justified the bringing in of some proof tending to «how 
that Pierce had a reason for not selling him on credit. If there 
is no proof tending to show that any such communication was sent 
to Finch, it is entirely immaterial whether Pierce had any reason 
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inqS/aMo tt‘ /ruth of'plV^ 
statement about the books J lrutft of ^ lerce s 

50 '{ r Worthington : That is all. 

Court" ‘ F ' " ,LS0X: We llav< ' nothing further to submit to the 

JTh, forgoing i, th . , U || 0( jn ih( 


»ftS,S -w*«” —.» 

the Revised Statt.tes of the T’ni ed S! f/ 0Vls,on< ‘ of Sec. 725 of 
discharged because it am cure, f,, S ,i rps ' , ° n, 0 " t should be 

*ion with the iuror Cre^on t FTneh'LT^T ," ,a , t . h “ p °nversa- 
was based, took place at the r,l,l f V wh,e ' 1 this proceeding 
Finch. 1541 4V Street Xortlme f ° , b ? eJS , of Oregon E 
♦net of Columbia, and not in the n^nefof the p f,sh t in ' ,on - Dis ' 

n tUu~ WtMf* - 

testimony before the Court !° Y“, n,le *hmr ea, w and in bis 
denied all the material allegations''of 'lliT* ’ I,- *"’ 0 '*'’ an ' T c,c ' lr, . v 

rule to «bow cause was j„ upf ) rr . ,• th . e r JT t,r :' | ' "P° n which the 
with said Cresson F Finch at tb i - , 1 ' n p - f ' r conversation 

„ ,b,, h, h r- 

£« KfJirrrr t*-* if **Set's 

0f The aforl°-d" ,P r f ° r ,he dnh ™«!^eV h, ° h refU " al 

announced ^n\hrVo?Mw?/w^ n CT"i;. and its fin<1in R s of facts, were 

in. "»• 

Proacb. even commtlv of a biror *° f 1 ° 0,ion 725 the ap- 

von^ tbo of tbo nnnrt f *- r f rOTri the court-boucp be- 

or elsen-Pere £ „J n """ n,i10f ‘ ° f b 'l=iness. or at his home 

tion of iooftee, " ' e conrt as ,0 obstruct the administra¬ 

te tbere f discharg'd. ° Whaterlr prodT" 1 ^- '"v !' n " rf . His duties 
which creates „ nt t p p tirnp f . ^Tu-’Y b,a rn ' n 'l on effect 

in am’ about the court is n„t ; n fo bis -' 'i^ye of those duties 
court to obstruct (be adminictrati e . 'T 1 p lo«e enonarb to tbe 

ewav it may > e in miles f ™, ° f " K, ’T' p o matter bow far 
tion Were, Vo" Wnnas^^Tl ""V’?"*: o^-ed. that ques- 

one accused oreU n tempt°57ourTmav?rrS a lbe > no h °" ° ath 

to proceed (hp avprt • n . . ' / e=t *he nower of tbe court 

to sav that the American decisions whiclTteK ffd!r^£ 



WILLIAM A. PIERCE VS. UNITED STATES OF AMERICA. 


31 


misconceptions of the law. They are all based upon a statement 
to be found in Blackstone. However we may argue as to what the 
law was when Blackstone wrote or what it may now be elsewhere 
than in this American jurisdiction, we are confronted with 

57 the proposition that if the inherent power of the court to 
inquire into the commission of contempts is questioned, 

that question may be put aside, and the proposition based upon the 
section read—Section 725 of the Revised Statutes—which clearly 
and unequivocally vests in the court the power, if it did not, as I 
have said, exist without any statute. 

“That statute gives the court power to punish misbehaviors com¬ 
mitted so near the court as to obstruct the administration of justice. 
Essentially the power cannot be exercised without the ascertainment 
of the fact whether the conduct of obstructing the administration of 
justice has transpired. 

“If the condition of mind of an actor—that is to sav, if a motive 

or an intent—is relevant or essential to his guilt, it only becomes so 

because it is one of the facts that must be ascertained bv the court 

*/ 

before exercising the power which the statute confers. 

“It would be a sorry rule indeed that would permit a corruption¬ 
ist, after detection in the perpetration of a contempt of court out¬ 
side of the actual senses of the judge, to say that the court was so 
puerile and powerless as that it could not reach him if his morals 
were low enough to enable him to lie about it in his return. And 
in conclusion upon this subject 1 only reiterate what I have already 
indicated: That is may be well enough in cases where motive is of 
importance and essential to guilt, and where there is no direct evi¬ 
dence as to the intent of the actor, and nothing in the nature of the 
act to indicate whether the intent was innocent or corrupt, for courts 
in those cases to sav that when the defendant makes a return 

58 under oath denying that his intent was evil, and there is no 
evidence which tends to show to the contrary, the court may 

take the return as conclusive upon that single element of an alleged 
contempt. That is not the case here. I cannot see any theory 
which would justify the conclusion by the court that a mere denial 
under oath tends in the slightest degree to deprive the Court of the 
power to inquire into the facts of the matter, and ascertain whether 
or not. as a matter of fact, there has transpired that which obstructs 

the administration of justice. 

******* 

“The statute uses the expression “obstruct the administration of 
justice.” It does not say “prevent the administration of justice.” 
To obstruct is one thing; to prevent is another. The exercise of 
any influence which tends to serve as the slightest impediment 
against the progress of justice according to the methods laid down 
by law, is to that extent an obstruction of the administration of 
justice. To put in the mind of a juror any influence save such as 
the law contemplates to come into his mind according to the forms 
of law is. to that extent, an obstruction of the administration of 
justice, because such would constitute to that extent, however small 
or great, a barrier to the progress of justice which the law does not 
contemplate. 

* * * * * * * 
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up Ins mind before lie started that he would go for that Dur 
pose; that he did go for that purpose; that he persisted “o' 

rebuke" amTrebuff -"tl ‘° be P ut off b >’ Mr. Finch’s first 
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upon Pinch's mind the decree of interest that he’(Pierce) hadln 
the outcome of the case, allowing Finch to understand that he felt 
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tated effort to defeat the operation of the law; to put into’theTiind 

operation of the law ami the prowLfof iusH~ In f , ,•?"* ** e 
tlmt. I think lie has deliberately undertaken to deceit both”his 
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, V ( h* If© has assailed the integrity, the honor tPo 

in tifiW" * K ‘. |un " iu<-li. in my judgment without the slightest 
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court as charged in the complaint contempt ot 

purity of the channels through which justice flows for .lit! 
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they may have known in these times would have subjected th« 
the assaults of corruptionists.” ^ ieu ir * em t * 0 

I-.ach of the foregoing exceptions was taken bv counsel f nr 
•cspomlen. at the time the respective rulings were made to whfob 
the exceptions referred, and before the ewe a' , u ?l c 7 
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DANIEL THEW WRIGHT, 

Justice. 

Memorandum. 
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61 Directions to Clerk for Preparation of Transcript of Record. 

Filed May 27, 1911. 

******* 

1. Petition of Clarence R. Wilson, informing against Pierce etc. 

2. Order, Rule to Show cause etc. 

3. Rule to show cause return. 

4. Answer to Rule, and plea. 

5. Hearing of testimony. 

6. Hearing resumed. 

7. Judgment and sentence etc. 

8. Appeal noted (on above judgment, etc.) 

9. Citation. 

10. Memo, as to appeal bond filed. 

11. Bill of exceptions submitted. 

12. Bill of Exceptions made part of record. 

13. Bill of exceptions. 

14. Time to file transcript of record extended. 

15. This designation. 

The Clerk will please prepare transcript in accordance with above 
designation. 

A. S. WORTHINGTON, 

Att’y for William A. Pierce. 

62 Supreme Court of the District of Columbia. 

United States of America, 

Distnct of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 61, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 27480 Criminal Docket, In the 
matter of William A. Pierce, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 12th day of June, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia, Supreme Court. No. 
2318. William A. Pierce, appellant, vs. The United States of 
America. Court of Appeals, District of Columbia. Filed Jun- 12, 
1911. Henry W. Hodges, clerk. 
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THE UNITED STATES OF AMERICA. 


Statement of the Case. 

On the 15th day of March, 1911, Clarence R. Wilson, 
Esquire, as attorney for the United States in and for the 
District of Columbia, filed in the Supreme Court of the Dis¬ 
trict of Columbia “an affidavit and information” in which, 
on information and belief, he charged that the respondent 
William A. Pierce, on the 23d day of February, 1911, called 
upon one Cresson L. Finch at the latter’s place of business, 
1341 W street northwest, in the city of Washington—said 
Finch being then a member of the grand jury—and that the 
respondent then and there, in private conversation with said 

la 
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FWh, referring to n case which was then pending before 
the grand jury against one Thomas II. Pickford, attempted 
to improperly influence said Finch by telling him that he 
(1 lerce) felt more deeply about that matter than if Pickford 
were his own brother, and advised Finch “to he very careful 
and think this matter over again” before acting (Rec. 1-3). 

JmmediateJy upon the Filing of this paper, Mr. Justice 
W right, who was then presiding in Criminal Court No. 1 
caused a citation to the respondent to be issued requiring 
him to appear in court on the next day at ten o’clock a. m 
and show cause why he should not be adjudged in contempt 

of court as alleged in said petition and published [punished 1 
therefor.” J 

Late on the afternoon of the day this citation was issued, 
a copy of it was served upon the respondent. lie appeared 
the next morning as commanded and filed a sworn answer 
to the information, in which he stated in substance that he 
was not in the District of Columbia on the 23d day of Feb¬ 
ruary, 1911; that he had a conversation with Finch on the 
«th day of March, 1911, at the latter’s place of business; 
that in the conversation with Finch at that time the latter 
himself referred to the Pickford case and stated that he was 
having some trouble with the foreman of the jury about that 
ease. The respondent denied in detail every allegation of 
the information in regard to his attempting to influence 
Finch in the Pickford ease (5-6). lie set forth a state of 
facts that might indicate hostility on the paid, of Finch toward 
him because of the fact that as a dealer in lumber he had re¬ 
fused to sell material to Finch even for cash on delivery ((!). 
He further stated that on the day after his conversation with 
Finch, above referred to, Finch, over the telephone gave an 
order for lumber which he (Pierce) instructed his subordi¬ 
nate not to sell (6); but this part of his answer Mr. Justice 

Wright declined to allow counsel for the respondent to read 

(9). 

Although the respondent had thus formally in writing 
under oath denied all the material averments of the charge 



3 


against him, he was required to plead orally. He said lie was 
“Not guilty’’ (7). Thereupon the District- Attorney ex¬ 
amined Finch as a witness in support of the information. 
After he had testified to the respondent’s calling upon lnm 
and requesting a private interview, and telling linn that he 
(Pierce) wanted to talk to him about the Pickford case and 
wanted Finch to think carefully over the matter before he 
took anv action, Finch testified that Pierce then left (10- 
11). It will be observed that up to this point Finch had 
said nothing whatever in regard to Pierce’s alleged statement 
that he felt towards Pickford as a brother. But in response 
to a leading question which was then put to him as to 
whether Pierce said "anything about his relations or fee - 
ings toward Mr. Pickford,” Finch at first said that lie did 
not. but immediately corrected himself and said that he did. 

The onlv other material testimony on the part of the 
prosecution was the testimony of Finch’s bookkeeper that 
she was present when Pierce called at Finch’s place of busi¬ 
ness, and that she heard Pierce ask Finch for a private 

conversation (12). , . un 

The respondent then testified in his own behalf, and j 

attain under oath distinctly and positively denied all the 

material allegations against him as to his conversation with 

Finch about the Pickford case (13-1;>). , 

In his answer and in his testimony he stated that he called 
on Finch for two reasons. One was to see whether he couh 
secure a vacant room in Finch’s place of business for a young 
man named D. A. Abbott, who wished the respondent to 
find for him such a room, to be used as an automobile repair 
.hop (5-14). The other reason was that he wished to ascer¬ 
tain to what extent Finch’s “wood-working mi l was 
equipped for doing certain classes of work required in Ins 

( Pierce’s) business (5-13). . , 

In the course of his examination-in-chief he had begun 

to tell about a conversation between Abbott and umse 
about his getting a place for Abbott, when he was interrupted 
with an objection by adverse counsel. The court asked re- 
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spondent’s counsel for an explanation of the purpose of the 
testnnonv; whereupon respondent’s counsel said 

(piemO C 3 ,< "Th’ * hw "' " ,0 »"**"* which he 

fcrld"T°" f ’ 0n T"^' f ° r "' e res P on< l p| it stated that he of- 

* "s imtfi.s place of business wlnVli ; 4 , i • 1 

between the witness and Abbott m.Ut ri,;. , ! 

the court was duly excepted to by counsel for the res^ndem 

he lmd ' , ; ' ,° f bu ”" ess hc *w »»>«<■ the room which 

ore hi V " i,S aIrem,v ^»Piod. and that there- 

!r K Lk^TZ K . ,OFim ' h ° n ,h! " ""*«■'> that 

I ^ee join room is occupied” (14) 

«rm^v , r: ! r ,,ey ™ the ,m . . >* ™ 

prosecution th „ C i, ' lon Gra,1F - " h <> testified for the 
business early in March GrT^T +” rf 

.;c.:rr^ :r 'r'' n 

(12). 1,541 '' street northwest” 

in Snch-Tlir! 0 ".' fUr " K T thut ** he f—11 up the aisle 
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..* -be Ab^rs. Vz r : 10 

- rente,!, and he knew Mr. Graff a,,d V.mld ot do tm 
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over the telephone and gave an order on Pierce for certain 
materials to one of the latter’s clerks, one Ryan; that Finch 
gave a description of the articles, which the clerk wrote down, 
and that the clerk then went to Pierce and reported the order 
to him, and that he (Pierce) told Ryan not to sell the arti¬ 
cles to Finch. But the court refused to allow the witness 
to testify as to the conversation between the respondent and 
Ryan. To this ruling of the court counsel for the respond¬ 
ent duly excepted (25). 

Counsel offered to inquire of Ryan as to the same con¬ 
versation, hut the court again excluded the evidence, and 
counsel for the respondent duly excepted to this ruling also 
(^ 8 ). 

It is stated in the hill of exceptions that it contains “the 
full substance of all the evidence in the case.” 

When the evidence was closed, counsel for the respondent 
“requested the court to rule as matter of law that in view 
of the provisions of section <2«> of the Revised Statutes of 
the United States the respondent should he discharged, be¬ 
cause it appeared from the evidence that his conversation with 
the juror Cresson E. Finch, upon which this proceeding was 
based, took place at the place of business of said Cresson E. 
Finch, 1341 W street northwest, in the city of Washington, 
District of Columbia, and not in the presence of the court, 
or so near thereto as to obstruct the administration of justice 
within the meaning of said section. But the court refused 
to so rule, to which ruling counsel for the respondent duly 
excepted (30). 

Thereupon counsel for the respondent “requested the court 
to rule as matter of law that the respondent should he dis¬ 
charged, because both in his written return to the rule to 
show cause and in his testimony before the court he had 
on oath distinctly and clearly denied all the material allega¬ 
tions of the petition upon which the rule to show cause was 
issued relating to his alleged conversation with said Cresson 



E. Finch at the place of husini of the latter; that he had 
thereby purged himself of the alleged contempt and could 
he proceeded against, if at all. only hy indictment.” Hut 
the court refused to so rule, and to thi> ruling, also, counsel 
for the respondent duly excepted (30). 

All that appears in the record proper as to the findings of 
the court in this matter is the following (7, 8) : 

“Whereupon, the court having heard the evidence 
in full and the arguments of the respective counsel, 
it is considered and adjudged hy the court, that the 
said William A. Fierce, is guilty of a contempt of 
this court in manner and form as charged in the 
complaint filed herein; and it is further considered 
by the court that for his said offense the said re¬ 
spondent William A. Fierce, he imprisoned in the 
United States jail in and for the District of Co¬ 
lumbia for the period of three (3) months to take 
effect from and including the date of his arrival 
at said jail.” 

In the hill of exceptions, however, besides setting forth the 
two rulings of the court above referred to, to which counsel 
for the respondent excepted, the presiding justice savs (30- 
31): 

“The aforesaid rulings of the court and its findings 
of facts were announced in the following language 

“* * * With respect to the case of Fierce I have 
no manner of doubt at all that he sought the grand 
juror. Finch, with the deliberate, express and de¬ 
termined purpose of influencing his vote in the grand 
jury room, and that that is what he went for; that he 
made up his mind before he started that he would go 
for that purpose; that he did go for that purpose; 
that he persisted so. that he would not suffer himself 
to he put off by Mr. Finch's first rebuke and rebuff; 
that after engaging further in communication over 
business matters and business affairs, he renewed the 
original subject of the conversation, and went so far 
as he dared to go after the rebuff that Finch had ad¬ 
ministered to him, viz. to impress upon Finch’s mind 
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the degree of interest that he (Pieree) had in the 
outeome of the ease, allowing Finch to understand 
that he felt so deeply about it that if the blood of 
bis brother had been concerned he could not have felt 
it more. 

“In addition to there being the technical element of 
contempt that there was in the Harrison case, there 
is the deliberate, premeditated effort to defeat the 
operation of the law; to put into the mind of the juror 
a consideration that would govern him against the 
command of bis oath and the behest of his duty, and 
prevent the operation of the law and the progress of 
justice. In addition to that, I think lie has deliber¬ 
ately undertaken to deceive both his counsel and the 
court with respect to the motives which operated on 
the mind ot Pinch. He has assailed the integrity, 
the honor, the veracity of the juror Finch, in my 
judgment without the slightest justification. I see no 
escape from adjudging him in contempt of court as 
charged in the complaint.” 

I be respondent in open court at once appealed from the 
judgment against him to this court, and was admitted to bail 
pending the action of this court on the appeal (8). 


Assignments of Error. 

The court below erred: 


I. 


In refusing to rule 
visions of section 7*25 


as matter of law, in view of the pro- 
ot the Revised Statutes of the United 


States, that the respondent should be discharged, because 
bis conversation with the juror Finch was not in the presence 
of the court nor so near thereto as to obstruct the adminis¬ 
tration of justice within the meaning of the said section_ 

which said section reads as follows: 


‘‘ r I he said courts shall have power to impose and 
administer all necessary oaths, and to punish, by fine 
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or imprisonment, at the discretion of the court, con¬ 
tempts of their authority: Provided, That such power 
U> punish contempts shall not be construed to extend 
to any cases except the misbehavior of any person in 
their presence, or so near thereto as to obstruct the 
administration of justice, the misbehavior of any of 
the o beers of said courts in their official transactions, 
and the disobedience or resistance by any such officer. 
01 \ aI *' 1 l ,ar . t . v > juror, witness, or other person, to 

any awful writ, process, order, rule, decree, or com¬ 
mand of the said courts.” 


II. 


In refusing to rule as matter of law that the respondent 
should he diseharged heeause both in his written return to 
the rule to show cause and in his testimony before the court 
he had on oath distinctly and clearly denied all the material 
allegations of the petition upon which the rule to show 

cause was issued relating to his conversation with the juror 
Finch. 


III. 

In refusing to allow the respondent to testify that before 
he went to Finch’s place of business on the occasion in ques¬ 
tion, Mr. Abbott had requested the respondent to get him a 
place for an automobile repair shop (Id. 14 ). 

IV. 

In refusing to allow the respondent and his employee, 
Ryan, to testify that on or about the dav following reqioml- 
ents visit to Finch’s shop (before Finch made anv charges 
against the respondent), after the latter had given an order 
on respondent in his (Finch’s) ..one for certain ar¬ 

ticles, Ryan reported the order to the respondent, who in¬ 
structed him not to sell the articles to Finch (25, 28) 
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V. 

In finding the respondent guilty on the evidence in the 
case, and in not holding that the whole evidence was insuffi¬ 
cient to establish the guilt of the respondent beyond a reason¬ 
able doubt. 

VI. 

In inflicting unwarranted punishment upon the respond¬ 
ent by sentencing him to imprisonment for three months, 
when even if he had done all that was charged against him 
a moderate fine would have been sufficient punishment. 


VII. 

In inflicting upon the respondent a punishment which 
was, under the circumstances of the case, cruel and unusual, 
in violation of Article VIII of the Amendments to the Con¬ 
stitution of the United States, which provides that ‘‘Excessive 
bail shall not be required nor excessive fines imposed, nor 
cruel or unusual punishments inflicted.” 


2a 
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ARGUMENT. 

As to the right of the respondent to maintain this appeal 
and the power of this court to review the action of the court 

below, as to the facts, and as to the sentence, as well as to the 
law. 

In McCaully vs. U. S., 25 App. D. C., 404, which was an 
appeal in a contempt case, this court entertained and decided 
the case, but remarked at the close of the decision: 

There has been no question made of our right to 
entertain the appeal in this case, and we make none 
ourselves.” 


That a respondent convicted of contempt in the court 
below has the right to have the judgment reviewed in this 
court would seem to be beyond dispute. By a provision in 
the organic act of this court, now embraced in section 220 
of the Code, “any party aggrieved by any final order, judg¬ 
ment or decree of the Supreme Court of the District of Co¬ 


lumbia, or of any justice thereof, may appeal therefrom” to 
this court. The right to a review by this court of an;/ final 
action of the court below is given here in language as broad 
as it can be made. It would be singular if, where the right 
to come to this court is given in every case where the court 
below or any judge thereof takes final action, it should be 
held that it does not include the case in which it is most 
needed that is, where a judge sitting without an indictment 
and without a jury has the right to fine a citizen in any 
amount or to send him to prison for any length of time. 
If this appellant has not now the right to be heard here 
on his appeal he would not have that right if he had been 


sent to prison for thirty years instead of for three months. 

But inasmuch as the language just quoted from the opin¬ 
ion in the McCaully case suggests a doubt on this subject, 



and inasmuch also as it is contended here on behalf of this 
appellant that it. is the duty of this court to review this case 
upon the facts as well as upon the law, and to determine also 
whether the sentence imposed is one that should be allowed 
to stand, it is deemed proper to examine somewhat at length 
the principles which govern the Federal courts when it is 
sought to have reviewed by an appellate tribunal the judg¬ 
ment of an inferior tribunal inflicting punishment for con¬ 
tempt of court. 

The act of Congress of March 3, 1891, which first estab¬ 
lished the Circuit Courts of Appeals of the United States (26 
Stilt. 826), by its nth section provided that appeals or 
writs of error might be taken from the district courts or from 
the then existing circuit courts direct to the Supreme Court 
in certain enumerated classes of cases. Section 6 of the act 
provided “that the circuit courts of appeals established by 
this act shall exercise appellate jurisdiction to review by 
appeal or bi/ writ of error final decisions in the district courts 
and the existing circuit courts in all cases other than those 
provided for in the preceding section of this act unless other¬ 
wise provided by law.” 

In some of the Federal courts a question arose as to 
whether under this provision the circuit courts of appeals 
could review decisions of the district or circuit courts in con¬ 
tempt cases; and whether, if such right of review existed, it 
should be secured by an appeal or by writ of error. 

Two cases involving this question finally went to the Su¬ 
preme Court and were there heard and decided at the October 
term, 1903—Bessette vs. W. B. Conkey Co., 194 U. S., 324; 
and Matter of Christensen Engineering Company, 194 U. S., 
458. Tn the first-mentioned case the court adverted to the 
distinction which exists in contempt cases between those in 
which the proceeding is to preserve the power and vindicate 
the dignity of the court, and those instituted to preserve and 
enforce the rights of private parties to suits, and to com¬ 
pel obedience to orders and decrees made to enforce such 



rights; holding that the former are criminal and punitive 
in their nature and the courts and the people interested in 
(heir prosecution, and the others civil, remedial, and coercive 
"i (hen nature, the parties chiefly in interest j„ their conduct 
and prosecution being the individuals whose private rights 
and remedies they were instituted to protect or enforce 
I he case in which IWtte had been punished grew out of 
Ins violation of a restraining order in an equitv case He 

was not a party to the suit. The conclusion reached in the 
Nipreme Court wn> us follows: 

Considering only such cases of contempt as the 
I lcsent—that is. cases in which the proceedings are 
against one not a party to the suit, and cannot he 
glided as interlocutory—wo are of opinion that 
lie c is a right of review in the Circuit Court of Ap- 
pe.ils. , uch review must, according to the settled law 

’’•w "i .'"u n ' V " T " of orror - II ’«n-er r*. Dre- 
r ^ i,f 40: ,'*■ MM' Count;,. 1.-,.', 

I . • .. I . I,nr/, 1 1 n IX f state*, 15!) V. S.. (ISO 
On such a writ only matters of law are considered’ 

I he decision of the trial trihunal. court or iurv 
<lecitlinjr the fncts, is decisive as to them.” 

1 he Christensen Engineering case (194 U S 4581 do 

■'< -.. ..„, 0 ti-t; 

• hat the person who had been adjudged guilty of contempt 
for disobeying an injunction was a party to the equitv case 
m winch the injunction was issued. To review a judgment 
nideling him to pay a fine of one thousand dollars he ob¬ 
tained nivr.t of error from the Circuit Court of Appeals of the 
■ room Circuit. In the original case a final decree was 
entered sustaining the validity of the patent and from that 
decree an appeal was taken to the same circuit court of ap¬ 
peals. That court dismissed the writ of error in the eon- 
empt Proceedings, whereupon the party aggrieved applied 

« the Supreme Court for a writ of mandamus con.nding 

ie Circuit Court of Appeals to reinstate and take jurisdic- 
ion of the writ of error. After referring to the Bessette case 
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and some other earlier cases in the Supreme Court the court 
said : 

“These authorities show that when an order im¬ 
posing a fine for violation of an injunction is sub¬ 
stantially one to reimburse the party injured by the 
disobedience, although called one in a contempt pro¬ 
ceeding. it is to be regarded as merely an interlocu¬ 
tory order, and to l>e reviewed only on appeal from 
the final decree. 

“In the present case, however, the fine payable to 
the United States was clearly punitive and in vindi¬ 
cation of tbc authority of the court, and, we think, 
as such it dominates the proceeding and fixes its 
character. Considered in that aspect, the writ of error 
was justified, and the Circuit Court of Appeals should 
have taken jurisdiction.” 


The distinction between the power of the appellate tribu¬ 
nal when reviewing a case in an inferior court upon writ 
of error and its power when the review is by way of appeal 
is as old as the judiciary act of 1780. In Wiscart vs. Dauchv, 
3 Dallas, 321, 327. Chief Justice Ellsworth refers to the ju¬ 
diciary act as speaking of an appeal and a writ of error, and 
says further that it does not confound the terms nor use them 
promiscuously. Tie adds: 

“They arc to be understood, when used, according 
to their ordinary acceptation, unless something ap¬ 
pears in the act itself to control, modify, or change 
the fixed and technical sense which they have pre¬ 
viously borne. An appeal is a process of civil law 
origin, and removes a cause entirely, subjecting the 
fact as well as the law. to a review and retrial; but a 
writ of error is a process of common-law origin, and 
it removes nothing for re-examination but the law.” 

This language is quoted with approval by the Supreme 
Court in U. S. vs. John Goodwin, 7 Cranch, 108, 111. 

In Behn vs. Campbell, 205 U. S., 403, which came from 
the courts of the Philippine Islands, the plaintiff in error 
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Wl attempted to get to the Supreme Court by an appeal, but 
I1> ap|>eal bad been dismissed for want of jurisdiction (200 
l • • •• 011). He then obtained a writ of error and asked the 
supreme Court to ‘review the foots to the same extent that 

they would he reviewed on appeal.” In declining to do this 
tlie court said: 

‘An appeal brings up questions of fact as well as 
<>t law. but upon a writ of error onlv questions of law- 
apparent on the record can be considered, and there 
can be no inquiry whether there was error in dealing 

' H'testions of fact. II ixn.rt r». D'Aurhi/, 1 Dull 

vfV 0f "Z™ ''*■ Cmn/i/W/, 11 Wall.. I! 1:1: r 

TT c ' ,.I" - ®-> ilnrtmtnn ex. Fairhmk* 11” 

,v ‘ - D, “ rrr >'». Rich,.nix. ir,l r. S„ li'.s (where 
the cases are reviewed by Mr. Justice C.rav) ; Elliott 

''*• 718 ‘ ( • S.. .“127: § 1011. Rev. Stat.” 

In Dower r.s. Richards, 151 U. S„ 058-an ejectment case 

which originated in a State court-it was sought to have the 

. upreme Court consider questions of fact. As to that the 
court said: 


I lie principal ground on which the plaintiffs in 

Court of C t nf r0V ° rS< '- "'i e i ’ l . clRn J°" t of ,l “‘ Supreme 
( our of California is that its decision j„ „ la tter of 

• I ,s . frro 1 ne °uS' ""A contrary to the weight of 

evidence in the case. Rut to review the decision o 
C State court upon the question of fact is not within 
the jurisdiction of this court 

tio./n/.'b lcKisli " i,,n of Congress, from the founda¬ 
tion of the government, a writ of error which brings 

up matter of law only, has always been distinguished 
fro,,, an appea . which, unless exprosslv ros ricted 
b ngs up both iaw and fact IIUrf Dmm/it s 
Da l.. .121 , In.te.l States rx. Goodwin, 7 Craneh 108- 
C»/,c,,.s rx. I .rffinm. b Wheat., 284, 410- Hemmen 

ul'S.ri, 42 255; 258; In re Nea 9^ 135 
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In Neagle’s case, 135 U. S., 1, a question arose as to the 
extent of the right of review in the Supreme Court under sec¬ 
tion 764 of the Revised Statutes, as amended by the act of 
March 3, 1885, 23 Stat., 437, of a decision of a circuit court 
in a habeas corpus case. The act of 1885 simply adds to the 
section in question the following: 

“From the final decision of such circuit court an 
appeal may be taken to the Supreme Court in the 
cases described in the preceding section.” 


Referring to this language, Mr. Justice Miller, delivering 
the opinion in this very important case, said: 


“It will be observed that in both the provisions of 
the Revised Statutes and of this latter act of Congress 
the mode of review, whether by the circuit court of 
the judgment of an inferior court or justice or judge, 
or by this court of the judgment of a circuit court! 
the word ‘appeal 1 and not ‘writ of error/ is used, and 
as Congress has always used these words with a clear 
understanding of what is meant by them, namely, 
that by a writ of error only questions of law are 
brought up tor review, as in actions at common law, 
an appeal, except when specially provided 
otherwise, the entire case on both law and facts is to 
be reconsidered, there seems to be little doubt that, so 
far as it is essential to a proper decision of this case, 
the appeal requires us to examine into the evidence 
brought to sustain or defeat the right of the petitioner 
to his discharge.” 


/ 0 X t/- 5 ■ 

In Ilayes vs. hischer, 244 Wall., 121, there was a motion 
to dismiss a writ of error to a circuit court in a contempt case. 
The contempt grew out of a violation of an interlocutory 
injunction in an equity suit brought to restrain the infringe¬ 
ment of a patent. The lower court had found Hayes guilty 
of violation of the injunction and he had been ordered by 
the court to pay the clerk $1,389.99 as a fine, and that he 
stand committed until the order was obeyed. 

The court, in granting the motion to dismiss, said: 





Of wL t t h »r 1 . e , r POn,pI r ed of “ to be treated a, part 

,r; ?r'* 

equity suit, can only ,* • ■ Erro ™ 1,1 

«ml that after a final decree ' “T M .‘i 

port of the proceedings i„ „ • S ? r,ler > lf 

only ” *- ,,le M,,t > was interlocutory 

» ' •> 

In Worden r*. Searles, 121 I! u o , 

mei'lt of e aT. ,n 77"* *« ^ »»Zriu^ 

nient of a patent. „ appeared that in the course of ,1... * . 

inViolTtii.K mli" 1 ' bad been found guilty of contempt 
aeeordingly. ’ T Le Z? 

. ;£ 

5&8» >l;:r;!z ;:t; "r z r - ; « 

orders in the course of the cause h're{ M,, 'I‘ OSOS 
tions involved as to the le^aJ ri^T. 

The judgments imposing the fines were reversed accord 
ngly, without prejudice to the power of the cireuit court 
to punish the contempt by a proper proceeding. 

<£13 & uTlo'T' e "7'; »**~ 

.for oiioBod a ° 

K S- J ." nC,IOn ’ the Circuit Court of Appeals of he 
ighthCircuit expressly says that the order of the lower court 
refusing to commit for contempt was not <• r ercourt 
as to prevent it from being 

final decree. rcMeved on an appeal from a 

In Gould r* Sessions, 67 Fed. Rep., 163, the distinction 
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is clearly pointed out between a contempt proceeding in aid 
of a party injured by the violation of a preliminary injunc¬ 
tion and one in which the proceeding is by way of punish¬ 
ment for disrespect to the court, it being held in that case 
by the Court of Appeals for the Second Circuit that in the 
former case the order may be reviewed on appeal from the 
final decree while in the latter case it is reviewable only by 
writ of error without regard to the main case. 

In Costello vs. Palmer, 20 App. P. C., 210, a doubt was 
suggested as to the power of this court to entertain an appeal 
from an order dismissing the petition in an application for 
habeas corpus. There is a close analogy between that case 
and this: in one the question is whether a man shall be sent 
to jail; in the other the question is whether he shall be set 
free because he should not have been sent to jail. In over¬ 
ruling the motion to dismiss for want of jurisdiction, Mr. 
Justice Morris, referring to the application to dismiss on the 
ground that there is no statute in force in this District which 
allows an appeal from an order dismissing the application 
for habeas corpus, said in delivering the opinion: 

“That jurisdiction was conferred in most ample 
terms bv the statute which created this court, and 
wherein it was provided ‘that any person aggrieved 
by any final order, judgment or decree of the Su¬ 
preme Court of the District of Columbia, or any jus¬ 
tice thereof, may appeal therefrom to the Court of 
Appeals hereby created.’ And that the order ap-l 
pealed from is a final and appealable order, is very 
clear. It is the final order in the cause; there isj 
nothing else to be done. That there is something els< 
to be done in tlie cause in which the appellant was 
arrested is of no consequence to the decision of thii 
cause. The proceeding in habeas corpus is an indej 
pendent suit, growing out of th^order dismissing tKe 
petition in habeas corpus cases, and the appellate ju¬ 
risdiction of this court in the premises, are amply il- 
\ t li e numerous causes of the kind which 
have been brought to this court since the time of its 
creation.” 

3a 


A*4j (A4Ut 

(UttiUiMj (tou+ 

<rt Cm*aa/uuXjus+* 
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oral P ° n C0nsideratl0n of oil the foregoing cases in the fed- 
■ t ™ U o ) ' i ’ 11,11 es P et ' m Hy those in the Supreme Court of the 

• U W1 1 be socn ,hat oo t0 oil the federal Courts 

in the different jutheial districts of die United States, Con- 

o lT, 6 begln, ,’ ing has ke P‘ U P ‘he distinction which 

a,d hi 1 : o, :: mo '‘ ,mv beuveen *** ^ 

and that as to the review of judgments in contempt proceed- 

1,lgS “ thl f e t,ourts whether the review is to he obtained by 
appea or by writ of error depends upon whether the con- 
mp proceeding is in aid of a private right or as a punish¬ 
ment for a public wrong. But when the review is to be ob¬ 
tained by an appeal the appellate tribunal passes upon the 
I acts as well as upon the law. 

In this District the same distinction obtained from the 
creation of the Circuit Court of the District by the act of 
february 27, 1801 (2 Stat. 108) until that court was abol¬ 
ished by the act of March 3, 1863, which created in its place 

-co ; Tr"f C ° Urt ° f U,e Distrkt of Columbia (12 Stat., 

,’• 1 lh , e la ,“ er tour ‘ was organized in accordance with die 
plan which then obtained in the State of New York—the 
several justices of the court holding special terms and the 
general term sitting as an appellate tribunal as to all the 
special terms, but the general term and the special terms be¬ 
ing one and the same court. It is well known that this act 
was drawn by Mr. Olin, who, when it was passed, was a n,ent¬ 
er of the House of Representatives from the state of New 
York, and who was one of the first four judges of that court 
appointed by President Lincoln. In New York at that time 
the writ of error was unknown in the review of cases in the 
special terms by the general term. All such reviews were 
obtained by appeal, and an appeal lay from many interloc¬ 
utory orders as well as from final decrees or judgments. 
Hence, it resulted that by section 5 of the act in question (af- 
terw^ards incorporated in section 772 of the Revised Statutes 
of the District) it was provided that “any party aggrieved 
by any order, judgment or decree made or pronounced at 


any special term may, if the same involve the merits of the 
action or proceeding, appeal therefrom to the general 
term of the Supreme Court, and upon such appeal the 
general term shall review such order, judgment or decree 
and affirm, reverse or modify the same as shall be just. 

Section 7 of the act of the organic act of this court (27 
Stat., 435) contains substantially the same language in re¬ 
spect to appeals as was contained in the act of 1863, creat¬ 
ing the Supreme Court of the District, and in addition it al¬ 
lows an appeal from any final order of any justice of the 
Supreme Court of the District, this additional provision being 
necessarv to cover orders made in chambers as well as those 
made in court. 

Section 9 of the act of 1893 gives the right of appeal to 
this court from the decisions of the Commissioner of Pat¬ 
ents. Section 8 of the act provides that “any final judgment 
or decree of the said Court of Appeals may be re-examined 
and affirmed, reversed or modified by the Supreme Court of 
the United States upon writ of error or appeal” in certain 
cases. 

Bv the act of Congress of March 2, 1897 (29 Stat., 607), 
now embodied in section 227 of the Code of this District, any 
justice of this court is authorized to allow a writ of error to 
the police court, to enable this court to review any decision 
which such justice thinks “ought to he reviewed.” 

Manifestly the distinction which Congress has always kept 
in view between appeals and writs of error in the other Fed¬ 
eral courts it has maintained throughout in legislation re¬ 
lating to the courts of the District of Columbia. It cannot 
he doubted that in giving jurisdiction by appeal to the court 
in general term of the Supreme Court of the District of Co¬ 
lumbia, and afterwards transferring that jurisdiction to this 
court, it meant to give the appellate tribunal the right in 
every case, and to impose upon it the duty, to review the 
action of the court below in matters of fact as well as in mat¬ 
ters of law. 

It will be suggested at once that this would apply to cases 



i” a mistake * The™ *?" de ‘ ermined b y a J«*-y; but this 
is a mistake. The appeal to this court is given from anv 

judgment, decree or order of the court below or any justice 

thereof not from the verdict of a jury Beside* ihl con 

; f ,i" e u,, “ f* «*«* u*. Ht 

‘ . " ,ore twenty dollars “N„ facts tried ))V 

Unite l t . !r° Vise re ' exarninfl '> ^ any court of the 

law’’and If c'te T'T"* *° m,e? of the ~on 
f mn the verd f '' ° <>0,nn,on la "' >^re was no appeal 

for a new trill ' ^ "" b ' V * m °' ion the ‘™> court 

It is not necessary to cite authorities on so plain a nronosi 
Bon but it may be mentioned that this subject was verv thor 
oughly considered by the Supreme Court in a'cai „t ch 

"ont up from this District_O^nitol Troi-t' n 

Hofr, 174 IT. s., 1. <p T l0n Co, npany m. 

In concluding this discussion we refer to 

2 ™ > «»■ In IW «, . to S r 'S Z 

under advice of counsel, had refused to lie sworn or to one 
•luce certain books which the Master in Chancery had dT 
rected him to produce-this action of the witness a ,t 

tioi'rt “Mr* l0nc ? r ,he pUrpnso of presenting objec- 

well foun,S >5 ,, V : ° Un i < r n T " nTeasonM y opposed to be 
* , 1 C,rc,nt "fudge Lacombe adjudged the wit 

I'" ? C T mpt ’ blH ?aid tha * he would stev the oper 
ation of the order until an appeal could be heard and do er 

?'■ <Ui ' C ° Urt ° f Appeak A " d Judge Lacombe' 
‘‘The old common law rule however—thot ,k 

tically at the mercv of anther who prW " 
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As to the First Assignment of Error. 

Involving the question whither under section 725 of the 
n , vised Statutes the alleged acts of contempt in thiscase oc- 
enn-cd so near to the court as to obstruct the administration 

of justice. 

The following is a reproduction of the act of *J aK ‘ h 
•2. 18:51. as it appears in the 4th volume of the Statutes at 

Large, on page 487: Statute IT. 

March 2,1831. 

CHAP. XCIX .—An act declaratory of the law concerning 

route in pts of court. 

Be it enacted hi, the Senate and House of Representatives 
„f the United States of America, ^ forigress Assembled 
That the power of the several courts of the United States t 
L, e attachments and inflict summary punishments for 
contempts of court, shall not he construed to extend to any 
case® except the misbehavior of any person or persons in 
presence of the said courts, or so near thereto as to obstruct 
The administration of justice, the misbehavior of any of the 
officers of the said courts in their official transactions, and 
the disobedience or resistance by any officer of the said courts, 
party juror, witness, or any other person or persons to any 
lawful writ, process, order, rule, decree, or command of the 

Sftl ^ 0l f:i nd be it further enacted, That if any person or oj-j 
persons shall, corruptly, or by threats or force, endeavor to 
influence, intimidate, or impede any juror, witness, or officer 
in anv court of the United States, in the discharge of his 
dutv or shall, corruptly, or by threats or force, obstruct, or 
impede or endeavor to obstmet or impede, the due ad¬ 
ministration of justice therein, every person or per- 
" n " ™ offending, shall be liable to prosecution there¬ 

for by indictment, and shall, on conviction thereof, be pun¬ 
ished' bv fine not exceeding five hundred delta, or by im¬ 
prisonment, not exceeding three months, or both, according 
to the nature and aggravation of the offence. 

Appboved, March 2, 1831. 


Cases for i 
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Inasmuch as this court has determined this question ad- 
versdy to the contention of this appellant, in McCaully M . 

••> . pp. D. C., 404, counsel do not feel at liberty to 
•irjruc it here without the permission of the court but in 
mow of the grant importance of the question ami the fact 
that the Supreme C.airt has never decided it. a separate brief 
"ill be prepared on the question and leave of the court will 
,e I" file 0 and to be heard upon it. 

Hut for a practically cotem|>ornnenus exposition of the 
meaning of that act the court is referred to (he somewhat 
heated opinion of Circuit Judge Baldwin (in 18:15) i„ ,» 
led. Cas., 1205 Case No. 11 ,:i50. The fears be there ex¬ 
presses seem almost ludicrous in the light of experience 


As to the Second Assignment of Error. 

I it rote my th. yiierti,,,, whether her,,,,*,- „f the 

f,lr muter oath „f even, ,„„teri„t 

"■ ' "U" 1 "*' him l,e */,„„/,I hare hee„ ,ti*eh, 

", re mi tint t„ it* remd,, hy suhmitii,,,, 

the atm to the (fronil jurif. 

In deciding against the respondenfs contention on this 

I Ih<> l, ' mie ' 1 l-ol-w said that the A.rican eases 

« bu b support it are misconceptions of the law and that they 

“I’.V'V, U|M ’ M “ sl!lU ' l " l ' Mt •» found in Blackstone 
’ - ,{| ’• Jt ,s necessary therefore to inquire whether tins 
is correct. 

In Bacon's Abridgement. Attachment B. the author savs 
that if the respondent in attachment for contempt fullv an¬ 
swers the charge “lie shall be discharged as to the attach¬ 
ment and the prosecutor shall be left to proceed against 
mm for the perjury, if lie thinks tit ” 
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“Lord Mansfield stated the practice of the court 
to be, that, if the defendant, by his affidavit, fully 
denies the charge, on which the rule for an attach¬ 
ment was granted, that is sufficient; the weight of 
the evidence, or the credibility of what is sworn, is 
never considered; but if the defendant is hardy 
enough to swear falsely, he is left to be punished by 
indictment. In chancery, he said, they proceed 
differently; they examine the defendant on inter¬ 
rogatories, and also examine witnesses on both sides, 
and then decide upon the truth of the charge.” 

In Saunders vs. Mehuish, b Mod., 73, Chief Justice Holt 
said: 

“When one is answer interrogatories for a fact 
fully proved against him, he ought to answer in 
custody; but where it is anything doubtful, the course 
is to put him to answer, that is, to bind him by recog¬ 
nizance to answer. And in either case, if they purge 
themselves upon oath, they are discharged; but they 
may be prosecuted for perjury if they swear false.” 

In King vs. Sims, 12 Modern K., oil (a case decided in 
the King's Bench in 1702. when Lord Ilolt was Chief Jus¬ 
tice of that court), the whole report of the case is as follows: 

“Per curiam: If one brought in in contempt deny 
all upon oath, he is of course discharged of the con¬ 
tempt.; but if he has foresworn himself he may be 
prosecuted for perjury.” 

These two decisions by Lord Holt were rendered long be¬ 
fore Blackstone was born. 

Perhaps the most complete statement of the common law 
of England in its relation to contempts of court is found in 
the opinion of Chief Justice Wilmot in the case of King vs. 
Almon. That case was never decided. After the argument 
the prosecution was abandoned; not, however, before Chief 
Justice Wilmot had prepared the opinion of the court. It 


is published in a book called “Wilmofs Notes of Opinions ” 
beginning at page 243. 

liie charge upon which .Union was cited to answer for 
contempt was that he had published a libel concerning a 
certain order which had been made by Lord Mansfield, sav- 
in« m substance that the order was made officiously arbi- 

tranly and illegally. In the course of this opinion' occurs 
the following (p. 257) : 

In this state of the proceedings they are only put¬ 
ting the complaint into a mode of trial where the 
party s own oath will acquit him. and in that respect 

it is certainly a ... favorable trial than any other- 

for lie cannot he convicted if he is innocent, which 
b\ false evidence lie may be by a jury: and if he can¬ 
not acquit himself he is but pul in the same situation 
as he would be in if he was convicted upon an in¬ 
dictment or information: for the court must -<-t the 
punishment in one case as well as the other: they do 
not try him in either case: he tries himself in'one 
case and the jury try him in the other.” 

In 2 Cornyn’s Digest, 381—Chancery (I) :}) \t tll( .|,. 
inent—it is said: 

”If the contempt be apparent he shall answer in 
custody otherwise upon a recognizance. And if lie 

denies upon the interrogatories lie shall he dis¬ 
charged. 

The paragraph in Blaekstone to which no doubt the court 
below referred as the source of this doctrine is as follows: 

"These interrogatories are in the nature of a charge 
or accusation, and must b«. the course of the court 
be exhibited within the lir’t four days: and, if any 
of the interrogatories is improper, the defendant may 
re*use to answer it, and move the court to have it 
struck out. If the party can clear himself upon 

oa 1. he is discharged; but, if perjured, may be prose- 
cuted for the perjury. * * * 1 

"And there Lin equity] after the party in con- 
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tempt has answered the interrogatories, such his 
answer may be controverted and disproved by affi¬ 
davits of the adverse party: whereas, in the courts of 
law, the admission of the party to purge himself by 
oath is more favorable to his liberty, though perhaps 
not less dangerous to his conscience; for, if lie clears 
himself by his answers, the complaint is totally dis¬ 
missed.’’ (4 Black. Com., *287-8.) 

In 4 Stephens’ Commentaries on the Laws of England, 
274, this statement of Blackstones was adopted as the law, 
and it is continued down to the loth edition of that great 
work, which was published in 1908. 

It will be seen that so far from the proposition under con¬ 
sideration being the outgrowth of a remark by Blackstone in 
his Commentaries, it is a rule of the common law as ancient 
and as thoroughly established as any principle of the law. 
It might as correctly be said of the rule that a principal is 
responsible for the acts of his agent done in pursuing the 
duties of the agency, that it grows out of Blackstone’s re¬ 
marks on that subject. 

We proceed to inquire to what extent the common law 
on this subject has been followed in the territory which is 
now known as the District of Columbia. 

Section 15 of the act of Congress of February 27, 1901 
(2d Stat., 103), provided— 

“That the laws of the State of Maryland as they 
now exist shall be and continue in force in that part 
of the said district [District of Columbia] which was 
ceded by that State to the United States, and by them 
accepted and approved.” 

So, when the statutes of Congress were revised in 1874, 
it was provided by section 92 of the Revised Statutes relating 
to this District that— 

“The laws of the State of Maryland not inconsist¬ 
ent with this title, as the same existed on the twenty- 
seventh day of February, eighteen hundred and one, 

4a 



except as since modified or repealed bv Congress or 
by authority thereof, or until so modified or repealed 
continue in force within the District.” ** ’ 

Finally, section 1 of the District Code continues the fore- 
going enactments, m substance, down to this time 
JVe hace seen what the law of England was on this sub- 

ism ,1 Ti u qUe?tl ° n is " hether P rior «o February 27, 
in the ^ had t f en an y ‘hange in the law in this respect 
in the State of Maryland. We find none. There are sev¬ 
eral cases in the Maryland Deports growing out of summary 
proceedings in cases of alleged contempt, but the onlv one 
of these cases in which the question is discussed as to the 
effect °f the respondent’s denial is Murdock’s case (2 Bland 
bl). In that case there was an injunction against building 
a certain fence. Several persons were cited to appear and 

• • >UI ® tta ohment should not issue against them for 

uolating this injunction. One of them, Gilbert Murdock 

thinJTT T, W t r ‘°, U ' e Pe ‘ iti011 ’ denied that he had any- 

ZZjfmS?' "” re Al ..• 

none need be propounded to the accused. Sf the 

tile hol nM ,n v es i a f ! ,J1 . and frank answer to all 
nlloli 1 a ! ld positively denies or justifies all that is 
alleged against him, he must he at once discharged 
a> haung entirely acquitted himself of the contemnt 
imputed to him. I know of no instance " thTcolt 

‘be itl Pr 7 f * "" ll "tf id " nls hnve been allowed to 
Zed ” m oppomtlon t0 the an **er of the ac- 


Tlius the chancellor not only sustains the English au¬ 
thorities on this point, but he goes further and holds that 
in Maryland even in equity one arraigned for contempt of 
court is entitled to be discharged as of course if he denies on 
his oath the specific averments contained in the charge upon 





which he is brought before the court to answer for an alleged 
contempt. 

Not only did the common law of England become the law 
of the State of Maryland by common usage, but in the Bill 
of Rights of that State, which was adopted in 1776, it is ex¬ 
pressly provided that “The inhabitants of Maryland are en¬ 
titled to the common law of England and the trial by jury 
according to the course of that law.” Charters and Constitu¬ 
tions, by Ben: Perlev Poore, p. 817; a » k s tood a t th e time 



s olutions of . Maryland . Griffith vs. Griffith, 4 H. & McH., 
122; Coombes vs. Clement, H. & J., 482 ; State vs. Bank of 
Maryland, 6 G. & .T., 205; Pashiell vs. Attorney General, 5 
II. J., 401. The Court of Appeals of Maryland held 
in State vs. Buchanan. 5 H. & J., 356, that it is to the judicial 
decisions of the English courts that the courts of Maryland 
were to look for evidence as to what the common law was. 

The next question is whether there has been any statutory 
change in the law in this respect in the District. 

The only statute relating to contempt of court now in 
force in this District is the above-quoted act of Congress of 
1831, which this court in Moss vs. United States, 25 App. D. 
C., held to be applicable to the courts of the District of Co¬ 
lumbia. That act is declaratory of the cases in which the 
Federal courts may punish for contempt by summary pro¬ 
ceedings. but does not touch in any way the matter of pro¬ 
cedure. and is silent especially on the subject of the effect of 
the denial bv the respondent of the charge against him. 

The only reference to this question in the reports in this 
jurisdiction which we have been able to find is what was said 
by this court in Tolman vs. Leonard, 6 App. D. C., 224. In 
that case the appellant was committed for contempt for dis- 
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obeying an order of Ihe equity court requiring him to pay 
alimony. In delivering the opinion of the entire court Mr. 
Justice Shepard (p. 234) said: 


“The answer of the respondent to the rule to show 
cause was not conclusive, and the court was not hound 
by the allegations therein, or the express denial of 
a willful intent to disobey its order. The answer 
may be conclusive, probably is, in the ordinary pro¬ 
ceeding for what has been called criminal contempt, 
where the sole object is the punishment of the of- 
ender. But in equity, where the object is to eoirvpel 
performance of a decree in aid of a private right, and 
the punishment of the offender may or may not be 
made incidental thereto, the answer is not conclusive 
and the court may look beyond it if justice demands. ,, 


It is submitted that whatever may be the law in other jur¬ 
isdictions, State or Federal, it is settled here by an unbroken 
line of decisions and a uniform practice for more than two 
hundred years, that, save in a case where private rights alone 
are involved, one summoned into court to answer for an al¬ 
leged criminal contempt of which the court has not personal 
knowledge must be discharged if he takes the responsibilitv 
of denying on his oath every allegation of fact made against 
him upon which the charge of contempt is based. Neverthe¬ 
less it may he useful to refer to the cases on this subject in 
the other Federal courts besides the c;ise of Brule, 71 Fed., 
043. which is cited in MeCaulley s case. That was a decision 
by District Judge Hawley in the U. S. District Court for 
Nevada. 


In Hollingsworth vs. Duane, Wallace’s Circuit Court Re- 
ports, //, an attachment was issued on great consideration 
against Duane for a gross libel published in his newspaper 
reflecting upon the court and jury in a then recent case. 
A preliminary question having been raised as to the method 
of procedure, the court said that if in answer to interroga¬ 
tories the respondent on his oath should give “such answers 
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as would purge him of criminality, he must be discharged 
and the prosecution falls to the ground.” 

An attachment having been issued, Duane was brought 
before the court and was told by the court (p. 102) that if 
he would demand interrogatories and in answering them on 
his oath clear himself of the contempt it would be received 
as the truth and he would be discharged. He declined to do 
this and was sentenced to thirty days’ imprisonment. 

In U. S. rs. Dodge, 2 Gallison’s Circuit Court Rep., 313, 
it was held by Story, Associate Justice of the Supreme Court, 
and District Judge Davis, that when in response to interroga¬ 
tories proposed by the district attorney the respondent de¬ 
nied having forcibly rescued a prisoner under in¬ 
dictment for treason, no further proceedings could be 
had against him on the attachment; and that if there 
was reason to l>elieve he had perjured himself the court 
would recognize him to answer at the next term. lie was 
discharged accordingly. 

In the Matter of John T. Pitman, clerk of a Federal 
courts, 1 Curtis, 180, it was held bv Associate Justice of the 
Supreme Court. Benjamin R. Curtis, that in contempt pro¬ 
ceedings against the clerk as an officer of the court his de¬ 
nial under oath would be conclusive. The court said (p. 
190): 

“Now, one of the most important privileges ac¬ 
corded by the law to one proceeded against as fore 
contempt, is the right to purge himself, if lie can, 
by his own oath. So rigid is the common law as to 
this, that it does not allow the sworn answers of the 
respondent to be controverted, as to matter of fact, 
by any other evidence. United States rs. Dortfjc, 2 
Gall. , 313. ‘If the partv can clear himself upon oath 
he is discharged.’ 4 BL Cow., 280, 287. 

“Whether this rigid rule would be applied to that 
class of these cases which Blackstone (4 Com., 285) 
says ‘is to be looked on rather as a civil execution for 
the benefit of the injured party,’ it is not necessary **** 
to decide. There are certainly precedents for the in- 
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traduction of other kinds of proof. Kilpatric v*. 

„ V' - P t/K C ""- ct - 'Ml; Sommer* V*. Void- 

V C ,p CV "r L Taghr r*. //«„„, 1 

JI( Cord 418 ; Darnel* r*. Caper*, -1 McCord. 237- 

laded State* r * M<n,u. 2 II roe/.-, 9; The Justice* r*. 

Hu m*, 6 (leonpa /{., 575.” 

[Upon examination of the oases liere cited hv Mr .lintice 

urtis, it is very diflieuit to understand lio,v they .. . 

)oen supposed to liave any bearing upon the question which 
is involved here. 

The ease in 2 Broekenborough, 9. was a motion to commit 
a deputy United States marshal for not paying over monev 
which he had collected in his official capacitv. His defence 
was that the Government owed him more monev for fees 
than he was withholding, ft was held that this was a good 
defense, Chief Justice Marshall saying in conclusion: 

■‘We think Mr Mann is entitled to set off the fees 
earned by himself for which the United States are 
liable, and that so far .^attachment ought not to 
go against him: if there he any doubt «r^-t+»-4Ue* 

^ a '•omnnssioner must re|,ort upon it to the 

llie only question involved in the case in 0 Georgia was 
whether the plaintiff or the county should bear the expense 
of supporting a sheriff who had been imprisoned for not 
jM\ing o\er money collected on execution. 

All the other cases cited by Mr. Justice Curtis arose in 
• on i Carolina. They are all cases in which an attachment 
was asked against a sheriff for not paying over money col¬ 
lected by him. or for a neglecting to collect money upon an 
execution, and in all of them the attachment was discharged 
upon the sheriff’s answer. 

And in the case in 4 McCord, the court expressly savs 

that attachments of this class are in the nature of civil 
proceedings.] 
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In re Edward S. May, 1 Fed. Rep., 743, Circuit Judge 
Brown (afterwards a member of the Supreme Court) said: 

“It is a cardinal rule in proceedings for a criminal 
contempt that the answer of the respondent cannot 
be traversed and must be taken as true. If false, the 
Government is remitted to a prosecution for perjury. 

4 Black. Com., 287; In the Matter of Pitman, 1 Curt., 

18(3; U. S. vs. Dodge, 2 Gall., 313; State vs. Earl, 41 
.'♦id Ired., 404; Parke vs. The State, 47 l-red., 528;i , vJ 
People vs. Feed, 2 John., 290; In re Moore, 03 N. 0., 

397; Koines vs. Cam mins, 1 Lester, 40. 


In U. S. vs. Anonymous, 21 Fed., 701, in an equity case 
a party to the cause who was not represented by counsel and 
who undertook to conduct his own case, had misconducted 
himself in the taking of testimony before an examiner who 
was taking depositions in the case under an order of the 
court. In proceedings for contempt Judge Hammond de¬ 
livered a very elaborate opinion, in which he held that in a 
contempt proceeding in a court of equity the answer of the 
respondent as to the facts is not conclusive, but he expressly 
conceded that the law is otherwise when the proceeding is in 
a court of law. 


In Boyd vs. Glucklich, 110 Fed., 131, 130, 140, it appeared 
that a referee in bankruptcy after the close of a “desultory” 
examination of the bankrupt, reported to the district judge 
that the bankrupt had failed to turn over to the trustee in 
bankruptcy certain personal property. The judge ordered 
the bankrupt to turn over the goods within ten days and to be 
committed till he fully complied with the order. 

The bankrupt appealed to the Circuit Court of Appeals 
(Eighth Circuit, before Circuit Judges Caldwell, Sanborn; 
and Thayer). 

One question in the case was whether the testimony of the 
bankrupt was conclusive. As bearing on that question Cald¬ 
well, J., speaking for himself and Thayer, J., said: 


“The seventeenth section of the judiciary act of 
1789 (now section 725 of the Revised Statutes of the 
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of 1809, limiting and restricting the power of the 
court to punish for contempt; and impeachment of 
judges for similar acts and like legislation has taken 
place in other States. Indeed, in this country the 
power of the courts to punish for contempt has always 
been looked on with jealousy, and a very strong dis¬ 
position shown to restrict it. It has been declared 
. in its nature’ (Batchelder vs. Moore, 
42 Cal., 312) ; to be an exception to the provisions of 
the Constitution of the United States, and not to he 
extended in the least degree beyond the limits imposed 
by statute (Rap. Contempt,* § 11 ; t Rutherford vs. 
Holmes, 5 Hun., 317; Bergh’s case, 10 Abb. Prac. 
(N. S.), 206; People rs. Jacobs, 60 N. Y., 8; Ex 
parte Robinson, 19 Wall., 505; 22 L. Ed., 205). And 
in a note in 1 Kent Comm., 330, note *b,’ it is said 
‘that the power of the courts to punish summarily for 
contempts has lately l>een much restricted in Eng¬ 
land.’ Not only has the power to punish for con¬ 
tempts been very much restricted, but in many juris¬ 
dictions the right of appeal and review of such pro¬ 
ceedings has been allowed. And the right of review 
of the proceedings in the case of an alleged con¬ 
structive contempt, like the one in the case at bar, is 
given by the bankrupt act. * * * 

“No man can be imprisoned for a constructive con¬ 
tempt on suspicion or conjectures, or upon inferences 
which may or may not be well founded. For this rea¬ 
son from the earliest times the doctrine has obtained 
that when one accused of a constructive contempt in a 
court of law denies positively and specifically the al¬ 
leged contempt, under oath, the proceeding against 
him for contempt must be dismissed. In Rex vs. 
Sims, 12 Mod., 511,—one of the earliest cases to be 
found in the books on the subject,—this is the opin¬ 
ion: 

“‘Per Curiam: If one brought in, in contempt, 
deny all upon oath, he is, of course, discharged of 
the contempt; but, if he has foresworn himself, he 
may be prosecuted for perjury.’ 

“Mr. Blackstone says: 

“ ‘If the party can clear himself upon oath, he is 
discharged, but, if perjured, may be prosecuted for 
the perjury.’ 4 Bl. Comm., 288. 

5a 
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'The doctrine thus laid down is still the rule fol¬ 
lowed by courts of common law; those courts uni- 
tormly holding that, if one accused of a constructive 
contempt fully answers all the charges on his oath 
tie must be discharged; the answer must, for the pur¬ 
poses of the contempt proceedings, be taken as true, 
and extrinsic evidence cannot be received to impeach 
it. And tins is the doctrine in the Federal courts.” 

Sanborn, J., in a separate opinion, said: 

“I concur in the order reversing the orders below 
because the evidence in the record satisfies my mind 
beyond a reasonable doubt, that the bankrupt had in’ 
Ins possession or under his control at the time the 
order of the referee was made a much larger amount 
of property that belonged to his estate in bankruptcy 
hail the amount which the court finally ordered him 
to surrender to the trustee. The rule by which this 
issue is to be determined is that the property of the 
bankrupt estate traced to the recent possession or con¬ 
trol of the bankrupt is presumed to remain there until 
he satisfactorily accounts to the court for its disposi¬ 
tion or disappearance. He cannot escape an order for 
its surrender by simply adding perjury to fraudulent 
concealment or misappropriation. It is still the dutv 
of he referee and of the court, notwithstanding his 

ab o donl 'll t rl ,,, 7 ,,y ’ ' f • S,ti> ' fie<1 beyond “ rcason- 
ablc doubt that he has property of the estate in his 

possession or under his control, to order him to sur¬ 
render it to the trustee, and to enforce that order by 
confinement as for contempt. These rules are estab- 
L . m ! d dll ! s,r,,tod l '. v the following cases- In re 
rofe f F( i , C . as 7 238-240, Nos. 12,253 and 

lit Fed*" A 9h 20 ki 08 f 102 

(n'c'/'iVK-F 63d; in W ^eenLg 

97 Fed ’ 5M / : \ re McCormi ek (D. C.) 
839, 841 6 ’ In re Mayer (D - c -)> 98 F ed-, 

“The foregoing authorities and those cited below 
also sustain the proposition that the rule that one 
charged with constructive contempt may conclusively 
purge himself thereof by his own oatl( which may 


* 
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prevail in cases at law in Indiana and in some other 
jurisdictions, has no application to cases involving 
a disobedience of an order of a court to pay money 
or surrender property, or to cases involving the dis¬ 
obedience of an order of a court of bankruptcy or 
of equity, or, in many of the code States, to cases 
involving the disobedience of an order of a State 
court. In all proceedings for contempt for the dis¬ 
obedience of orders in bankruptcy and in chancery, 
and in most of the code States in all cases of pro¬ 
ceedings for contempt for disobedience of an order 
of a court, the sworn answers of the party charged 
with the contempt are evidence to purge him thereof, 
but they are not conclusive evidence. They may be 
contradicted and supported by other testimony, and 
the question whether or not the party charged has 
purged himself of the contempt is always to be de¬ 
cided upon a careful consideration of all the evidence 
produced for and against him. Moreover, an attach¬ 
ment for the disobedience of an order to pay money 
or to surrender property is considered rather as a civil 
execution for the benefit of the equitable owners of 
the fund or property than as a criminal proceeding, 
although it is in the form of a criminal process for a 
contempt of the authority of the court.” 

It will be seen by the context that by constructive con¬ 
tempt the judges meant one not committed in the pres¬ 
ence of the court. When the affront to the court takes place 
in its presence there is no necessity for a formal hearing as 
to the facts; no rule to show cause is issued; no witnesses are 
examined. The court in such cases acts on its own knowl¬ 
edge. 

In Jackson vs. Smith, 5 John., 117, it was said by the court 
(Kent, C. J., and Thompson, Spencer, Van Ness, and Yates, 
JJ.) that if the answers of the respondent to interrogatories 
in an attachment for contempt “show that no contempt has 
been committed, the party is entitled at law to his discharge.” 

In Lessee of Thomas vs. Cummins, 1 Yeates, 40,. the Su¬ 
preme Court of Pennsylvania discharged as of course one 
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(lone hut to assess such punishment as the circum¬ 
stances of the case made proper. Whether the de¬ 
fendant does or does not purge himself of the alleged 
contempt, there should not, prohahlv, he any trial. 

“The judgment is reversed, and the oause re¬ 
manded with instructions to discharge the defendant 
from the attachment . 1 

T„ Oster w*. People, 102 Til., 473. 477, 470. a receiver ap¬ 
pointed hy a court of equity was arraigned for contempt for 
his alleged participation in the wrongful removal of goods 

in his custody as such receiver. 

It was held that his sworn answer denying the charges 
was conclusive, the court distinguishing between a proceed¬ 
ing for the benefit of a party and a purely criminal prosecu¬ 
tion for contempt. On this subject the court said: 

“The answer, if true, acquits said Oster of the 
charge of contempt. The trial judge acted on the 
theory it was competent, on the hearing of the at- 
4 taehment for contempt, to consider the testimony 

which had been given before him on the hearing of 
the issues made under the petition of said Reynolds 
& Reynolds Company and others, as in denial of the 
answer or as original evidence in support of the 
charge of contempt, and adjudged such testimony 
warranted the judgment convicting Oster of the 
charge of contempt. The alleged acts of contempt 
occurred, if at all. out of the presence of the court. 
The purpose of the proceeding for contempt was not 
to enforce anv act for the benefit of the creditors of 
the said firm or advance the private rights of any 
such creditor, but to vindicate the authority and dig¬ 
nity of the court. The proceeding was punitive and 
for the purpose of punishing Oster. The penalty 
was not as a means to the end that Oster should be 
compelled to do or omit to do some act, but as punish¬ 
ment to him for an act already charged to have been 
done. The proceeding was criminal in its nature, 
was independent and distinct from the chancery pro- 
ceeding in which Oster was appointed receiver, and 
also from the intervening petition filed in that pro- 



ccorling by said Reynolds & Reynolds Company and 
' , to , rpp ° vpr goods alleged to have been snr- 
eei P ver ’’ US ' V ren,ovp<1 fro,n " lp p «stody of the re- 

* * * * * ♦ 

Iho evidence which had been produced before 
nd heard by the chancellor in the'esnso in 

ri'e ibc i,om,in « ,if <>> p eo.„',,,pt 

, and < on Id not ho considered )»v the court k 

overcoming the sworn answer filed bv Oder even if 

il had been competent to controvert his'answer. 

ser should have been discharged on his answer.” 

In Early rs. People 117 III. App., fi08. ,117. the respond¬ 
ent. were charged with contempt in having obstructed the 
performance of an order of the court that an alleged gam- 
hling-house should be raided. The court said: 

"Further interrogatories were propounded to the 
- cfemlmds. ,„d they answere.1 thereto i„ suUaime 
hat they had no knowledge that the search warr intl 
I"; V*"" 1 «»• "“>< the implements 

h oi been in pursuance thereof taken and held bv 

wri|s°u,d b " le rp I >,ovin ‘^davits. 

served In t i' -T « P "", mp - il1 " 1 issued, taken, and 
sened in good faith the discharge of duty in, 

posed bv law. The answers, whether true or fa be 

completely exonerated the defendants and each of 

discharged "T S"’ ,hev s, ' ouIfl have been 

bv indKent fo?^5!T ar ° fa,SC ,he is 

In Wells vs. Commonwealth. 21 Graft., f,00, where an at- 

Sn^Thc "^ " i,h " d r n « his ‘ p .> S i 

strmting the carrying out of an order of the court, he filed 
nn affidavit averring that he acted in good faith and without 
disrespect to the court. The court said (p. 509) 

\\e think his affidavit clears him of (he contempt- 
and that must he taken as true. ‘If the party can* 
ear himself upon oath, he is discharged; hut if per¬ 
jured, may be prosecuted for the perjury.’ 4 Black 
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Com., 287. Again, on page 288, the great com¬ 
mentator says, ‘In the courts of law, the admission 
of (he party to purge himself by oath is more favor¬ 
able to his liberty, though perhaps not less dangerous 
to his conscience; for if he clears himselt by his 
answer, the complaint is totally dismissed.’ And 
this exposition of the law on this subject is adopted 
by Stephens in his learned and valuable commentary; 
and we find no authority to the contrary.” 

In re Robinson, 117 N. C., 533, 540, where the respond¬ 
ent denied that in a certain publication he acted with in¬ 
tent to bring the court into contempt, the court said: 

“It is not for the court to judge whether this was 
false or true; the law nuide him his own judge—his 
own trier—and as to how well he did this he will 
answer at another bar; we must take his verdict. Ex 
parte Biggs, 04 N. C., 202.” 

In Buck ns. Buck, 00 Ill., 105, the court said: 

“A difference obtains between the practice, in this 
respect, in courts of law and in courts of equity. In 
the former, if the defendant clears himself by his 
answer, he will be discharged, and the complaint 
totally dismissed; whereas, in the courts of equity, 
after the party has answered the interrogatories, his 
answer may be contradicted and disproved by the 
adverse party. The attachment for this species of 
contempt, the disobedience of an order to pay money, 
is to be looked upon rather as a civil execution for 
the benefit of the injured party, though carried on 
in the shape of a criminal process for contempt of 
the authority of the court. 4 Black. Com., 288; 
Crook ns. The People, 10 Ill., 535.” 

Here, and indeed throughout the cases on this subject, is 
stated the real and logical reason for the distinction between 
the situation in which the respondent’s denial ends the pro¬ 
ceeding and those in which the court will hear evidence and 
decide the question of fact involved despite the denial. When 
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Johnson, a prisoner who had been condemned to death by 
a State court. By his counsel Johnson had presented a 
petition for a writ of habeas corpus to the United States Cir¬ 
cuit Court, and his petition having been there dismissed, lie 
had prosecuted an appeal to the Supreme Court which had 
ordered “that all proceedings against the appellant be stayed 
and the custody of said up pc Hunt he ret uined pending this 
appeal." , 

It was for aiding and abetting in the violation of this 
order by the lynching of Johnson that the contempt pro¬ 
ceedings were instituted in the Supreme Court. 

The defendants having tiled answers under oath denying 
that they had participated in the lynching, it was claimed 
by their counsel that they should be discharged without 
further proceedings. On this subject the Supreme Court 
said: 

“Another general question is to he answered at 
this time. The defendants severally have denied 
under oath in their answer that they had anything 
to do with the murder. It is urged that the sworn 
answers are conclusive, that if they are false the 
parties may be prosecuted for perjury, but that in 
this proceeding they are to be tried, if they so elect, 
simply by their oaths. It has been suggested that 
the court is a party and therefore leaves the fact to 
he decided by the defendant. But this is a mere 
afterthought to explain something not understood. 
The court is not a party. There is nothing that 
affects the judges in their own persons. Their con¬ 
cern is onlv that the law should be obeyed and en- 
forced, and their interest is no other than that they 
represent in every case. On this occasion we shall 
not go into the history of the notion. It may be 
that it was an intrusion or perversion of the canon 
law, as is suggested by the propounding of interroga¬ 
tories and the very phrase, purgation by oath ( jura - 
mentum purgatorium ). If so, it is a fragment of a 
system of proof which does not prevail in theory or 
as a whole, and the reason why it has not disap¬ 
peared perhaps may be found in the rarity with 
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which contempts occur. It may be that even now, if 
the sole question were the intent of an ambiguous 
act, the proposition would apply. But in this case 
it is a question of personal presence and overt acts. 
If the presence and the acts should be proved there 
would be little room for the disavowal of intent. 
And when the acts alleged congist in taking part in 
a murder it cannot he admitted that a, general denial 
and affidavit should dispose of the case. The outward 
facts are matters known to man;/ and they will be 
ascertained It-;/ testimony in the usual icay. r l he 
question was left open in Ex parte Savin, Id! U. S., 
207, with a visible leaning toward the conclusion to 
which we come, and that conclusion has been adopted 
by State courts in decisions entitled to respect. Hunt¬ 
ington vs. McMahon, 48 Connecticut, 174, 200, 201; 
State vs. Matthews, 37 N. II., 450. 455; Hate's ease, 
55 N. H., 325, 327; Matter of Snyder, 103 N. Y., 
178, 181 ; Crow vs. State, 24 Texas, 12, 14; State vs. 
Harper’s Ferry Fridge Co., 10 \V. Ya., 864, 873. 
See Wart man vs. Wart man, Taney, 302, 370; Cart¬ 
wright's casr, 114 Massachusetts, 230; Eilenbecker 
vs. Plymouth County, 134 U. S., 31. Whether or 
not Rev. Stat., § 725, applies to this court, it em¬ 
bodies the law so far as it goes. We see no reason 
for emasculating the power given by that section, 
and making it so nearly futile as it would be if it 
were construed to mean that all contemnors willing 
to run the slight risk of a conviction for perjury can 
escape.” 


In considering the application of this language to the 
present case it is necessary to refer, first, to the cases which 
the Supreme Court cites as holding that the answer of the 
respondent is not conclusive. 

In Huntington vs. McMahon, 48 Conn., 200, the court 
merelv savs that it thinks that the better practice is that 
which it says obtained in New Hampshire—“to receive other 
testimony and settle the whole question of contempt in one 
proceeding.” The respondent in that case was charged with 
replevying from an officer of the court liquor held in his 





custody. This, of course, was a violation of an order of the 
court. There are no citations of authority or any references 
to the common law or to the practice in any jurisdiction ex¬ 
cept in New Hampshire. 

In State rs. Matthews, 37 N. H., 450, 456, the court 
merely says that the practice in that State is for the court 
to hear evidence on both sides. The alleged contempt was 
the violation of an order of the court commanding a hus¬ 
band not to interfere with his wife’s personal liberty. 

In Hate's case, 55 N. H.« 327, it is again merely said that 
that is the practice as established in New Hampshire. That 
was a case of advising a witness not to obey his subpoena. 

In Matter of Snyder. 103 N. Y., 178, it appeared that an 
executor who had converted trust funds to his own use was 
ordered to pay to the parties entitled to them a certain sum. 
For neglecting to comply with this order he was adjudged 
to be in contempt. The testimony that was heard in that 
case was as to what constituted the fund before the order to 
pay over was made, the court remarking: “To those matters 
there was no answer.” Here, too, the alleged offense con¬ 
sisted in the violation of an order of the court. 

In Crow i'm. State, 24 Tex., 14, no authorities are cited 
and no references are made to the common law. The court 
merely stated that the practice in Texas is to receive evi¬ 
dence notwithstanding the denial. The case was an attach¬ 
ment against a sheriff for failing to return a capias placed 
in his hands. 

In State vs. Harpers Ferry Bridge Company, 16 West Va., 
873, an injunction against building a certain bridge had been 
dissolved by the court of original jurisdiction, but a super¬ 
sedeas was issued by the Court of Appeals, which had the 
effect of continuing the injunction. The charge against the 
respondents was that notwithstanding the injunction they 
had undertaken to go on with the building of the bridge. 
As to the question here involved, the appellate court said that 
“in proceedings of this character” the weight of authorities 



i9 in favor of the admission of other evidence than the 
answer of the defendants to the rule. The court cites in 
support of this proposition Crooks rs. People, Id HI., 537; 
In re \ ates, 4 Johns, 373; Com. rs. Dandridge, 2 Yn. Cas., 
408; adding, ‘'Serf rirfe Wells ease. 21 Gratt., 500.” 

[Of the eases here referred to, the ease in 10 Ill. was for a 
violation of an injunction. The court, in deciding that other 
evidence than the answer to the rule should be heard, put it 
expressly on the ground that it was a civil remedy. In the 
case in 4 Johns, it appeared that a master in chancery had 
signed a certain attorney's name to a hill in equity without 
authority; and, having been imprisoned for this offense as a 
contempt of court, he sought to be released by habeas cor/rus. 
Chief Justice Kent said: “It is a settled rule in chancer;/ that 
if the defendant be examined on oath touching a contempt 
his denial is not conclusive." Even this statement was a 
dictum, because Chief Justice Kent goes on in the same con¬ 
nection to say that in the hahras corpus proceeding the court 
had no power to review the commitment at all. In the case 
in 21 Gratt., the court expressly held that where it was sought 
to commit an attorney for obstructing the execution of an 
order of court, his denial was conclusive. In the case of 
Com. rs. Dandrige. in 2 Ya. Cas., an attorney had insulted 
a judge as the latter was entering the court house to take his 
seat on the bench. Having been brought before the court to 
answer for this offense he admitted the fact of the insult and 
relied on questions of law and procedure for his defense. It 
was held that as he had not purged the contempt he was 
guilty—thus by necessary implication admitting that if he 
had denied the charge la* could not have been convicted. | 

In Wartman rs. Wartman. Taney. 3G2. a trustee in an 
equity case admitted that he had appropriated one-third of 
the fund for his own use. and had paid the rest of it, to others, 
“and sets up this open defiance of the authority of the court 
as an excuse." Nothing is said in the case about the effect of 
a denial by the respondent in contempt proceedings. The 




respondent’s only defense was that he thought the claimant 
of the money was not the child of one John K. Wart man, 
as claimed, and that he had divided the fund among the 
other distributees, including himself. 

In Cartwright’s Case. 114 Mass., *230, a receiver of an in¬ 
solvent insurance company admitted that he had converted 
to his own use $10,000 of the funds which as receiver he held 
for the court, and was therefore adjudged to be in contempt. 
It was held merely that his statement that “he had no in¬ 
tention to do wrong’’ was incompatible with his admission 
that he had used the money for his own purposes without 
any order or authority of the court. In delivering the opin¬ 
ion of the court, Cray, C. J.. said: “In a court of chancery 
at least, his oath is not conclusive in his favor, but may be 
contradicted by other evidence.” 

In Eilenbecker ?v*. Plymouth County, 134 U. S., 31, a 
writ of error to the Supreme Court of the state of Iowa was 
sued out bv persons who had been found guilty of contempt 
in the State court. They were charged with having violated 
an injunction restraining them from selling certain intoxi¬ 
cating liquors. Just what statements were made in the rule 
that was issued in the State court or what was contained in 
the answer of the respondents to the rule does not appear, 
hut in the statement of facts which is to be found in the 
opinion of the Supreme Court (p. 33), it is said: 

“On the 8th day of March, 1886, it being at the 
regular term of said District Court, separate trials 
were had upon evidence in the form of affidavits, by 
the court without a jury, upon which the plaintiffs 
were found guilty of a violation of the writs of in¬ 
junction issued in said cause, and a sentence of fine 
and imprisonment, as already stated, entered against 
them.” 

In the Supreme Court it was not suggested by the plain- 
itffs in error that they should have been discharged in the 
State court, because they had there denied the charge againat 
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mon law suffered this arbitrary power of the courts to punish 
summarily for alleged contempts not committed in open 
court to continue only because the accused was permitted to 
go free if on his oatli lie denied the charge. 


The Third Assignment of Error. 

As to the refusal of the court below to allow the respondent 
to testify that before he went to Finch s place of business, one 
D. A. Abbott, who was engaged in the automobile repair 
business, had requested the respondent to yet him ( Abbott) 
a place for his shop. 

In his answer to the rule (5) the respondent had said that 
his sole object in going to see Finch on the occasion in con¬ 
troversy was to ascertain to what extent Finch could do cer- 
tain work for him (Pierce) in his line ot business, and to 
ascertain whether a certain room in the building which 
Finch occupied, and which, as the respondent had theretolore 
noticed, seemed to be vacant, could be rented as an automo¬ 
bile repair shop, and in the same connection, in his answer 
he said he knew D. A. Abbott and was trying to help him 
secure a suitable place for his shop. 

That the respondent went to see Finch at his place of 
business was not disputed. The merits of the case turned on 
what his object was in making that visit. lie was allowed to 
testify that one object of his going there was to find a place 
for Abbott’s shop, but when he was about to testify to a con¬ 
versation between him and Abbott over the telephone during 
which Abbott had requested him to render him this service, 
an objection was made to the conversation, and the court 
sustained the objection. It would seem to have been 
just as reasonable to refuse to allow the respondent to 
testify that he was in the lumber business, as tend¬ 
ing to support his statement that he went to see Finch 
partly to get work done in that line of business. When any 





person accused of any crime is shown to be at or about the 
place where the crime was committed, as one of the incrimi¬ 
nating circumstances against him, it necessarily is competent 
for him to show that he had a reason for being at the place 
other than for the purj>ose of committing the crime. Innu¬ 
merable illustrations will occur to any person in which the 
most vital point in a case would be whether as a matter of 
fact the reason alleged by the accused for being at the place 

had anv existence in fact. And where in a case like the one 
* 

at bar the result depended entirely upon whether the re¬ 
spondent went to Finch’s place for an innocent purpose or 
for a wrongful one, it was of the very heart of the matter that 
he should be allowed to prove not only his naked statement 
that he went for a certain purpose, but that something had 
transpired which made it probably that he did go to see 
Finch for that purpose. The ruling, of course, excluded any 
testimony by Abbott as to the conversation. That was not 

%> t 

tendered, indeed, but if it was competent to prove it by 
Abbott it was conqietent- to prove it by the respondent. 
Counsel was not required to send for Abbott and put him 
on the stand and ask him about the conversation when the 
court had already ruled that whether the conversation took 
place or not w;is immaterial. 

For this error alone it is submitted the judgment in this 
case should be reversed. 
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The Fourth Assignment of Error. 

As to the refusal of the court to allow the respondent and 
his clerk Ryan to testify that on or about the day following 
the respondent s visit to the place of business of b inch 
(which was several days before Finch made any charge 
against the respondent) the respondent had instructed his 
clerk not to sell certain lumber to Finch which the latter had 
just ordered by telephone (25-28). 


There would seem to he no question that it was competent 
for the respondent to prove hostility on the part ot Pinch to¬ 
wards him when Pinch preferred the charge against him 
which resulted in this proceeding, lie accordingly said in 
his answer to the rule that about two years before these pro¬ 
ceedings began he had ret used to sell lumber to Pinch on 
credit and had finally refused to accept orders from Finch 
because Ins .-uboroinalc' nad reported to him that 
when lumber was sent to Finch to be paid for on dcli\ery he 
would have it unloaded and then refuse to pay lor it (lb)* 
In his answer he then went on to aver that on March 7, the 


day following his visit to Finch, he instructed his employee 
Ryan not to fill an order for lumber which Finch had that 
day given—not even to send the lumber to Finch C. O. P)., 
but this part of the answer the court refused to allow to be 
read and, presumably, refused to give to it any consideration. 

When the same question arose in the course of the cross- 
examination of the respondent as a witness in his own behalf, 
the court refused to allow the respondent to testify that Ryan 
had told him of P'inch’s order on the day referred to and that 
he had ordered Ryan to refuse to sell the lumber to Finch 
(25). And when Ryan himself was on the stand and had 
testified that he received the order from Finch over the tele¬ 
phone on the 7th of March, and that he had gone to the 
respondent and reported the order and asked for instructions 


7a 
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,tir ( , r6 , f r d ‘° a " 0W him to totif y “ «o what instruc- 
tions he had then received. 

in hif’ff f 'T"’.* 0 be no, <"> «*at neither in his answer nor 
hi. offer of testimony did the respondent claim that Rvan 

i thk refUSal t0 Finch ‘ 11 aPP^red that 

FWh ^ , e ° r< . 'T given> “ Mr ‘ Bra - V > ^ whose office 
w ,iT Wh , e " h " teIephone d to Pierce’s place of business, 
by telephone told Ryan to send the lumber—that it was all 

nght. In other words, the lumber was sold to Bray and not 
to Finch. Finch received it but settled with Bray for it 
and the respondent looked to Bray for his pay 

It is submitted that the excluded conversation between the 
respondent and Ryan should have been admitted. In the 
first place it strongly corroborated the testimony of the re¬ 
spondent that before this trouble arose in March, 1911 the 
respondent had been refusing to sell goods to Finch on’any 
erms, and in the second place, although Ryan did not call 
up inch and tell him in so many words that the respondent 
would not sell him lumber on any terms, he did not notify 
mn that the articles would be sent; and it is fair to presume 
mt Finch then concluded from his previous experience that 
he could not get the articles and got Bray to order them for 
him in Ins (Bray’s) own name. The whole proceeding 
taken in connection with the previous refusal of the respond¬ 
ent to sell lumber to Finch, showed that such a state of feel¬ 
ing probably existed on the part of Finch towards the re¬ 
spondent that might lead him, if not to invent a storv 
against Pierce, at least to exaggerate, anything that the re¬ 
spondent might have said to him in the conversation between 
toem. 

And this excluded testimony was competent for another 
reason. Pinch testified (23) that as he remembered he did 
not even give Ins name when he telephoned for a price on the 
lumber he wanted. Ryan said he did give it (28) and 

Ryan’s conversation with the respondent at the time would 
nave made it manifest that lie gave it. 
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In a case where the liberty of a citizen is imperiled and his 
fate depends upon the recollection of a single witness, whose 
memory has to be stimulated by leading questions, no item 
of evidence which may tend to throw light on the motives 
and feelings of that witness in giving his testimony should 
be excluded. 

As to the Fifth Assignment of Error. 

Involving the question whether, upon all the evidence in 
the case, the guilt of the respondent was established beyond 
a reasonable doubt. 

In the course of the investigation which has led to the 
preparation of this brief, the undersigned has had occasion 
to go over the reports of a great many contempt cases. He 
cannot recall one in which there has been a conviction of 
contempt of court, civil or criminal, in a summary proceed¬ 
ing like this when the alleged contempt consisted in a con¬ 
versation which was testified to by a single witness and was 
denied by the respondent. And in this case, not only 
is it a question between the oath of Finch and the oath of 
the respondent as to what took place in a conversation be¬ 
tween them when nobody else was present, but as to the most 
material part of the charge Finch himself first testified in 
favor of the respondent. On his direct examination by coun¬ 
sel for the Government he testified that the respondent had 
said in substance that he understood they were going to take 
another vote in the Pickford case and that he wished that he 
(Finch) would think carefully over the matter. Certainly 
there was no great harm in that. Finch then testified as 
follows: 

“And he said again as he turned to leave, ‘Be sure 
and think this matter over carefully before you take 
any action,’ and he left.” 
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Thereupon the witness was asked by counsel for the Gov- 

ernment whether the respondent .said “anything about his 

relations or feelings toward Mr. Pickford,'’ and his answer 
was: 

wil/nW^ n0t Well ~J ^ your Pardon—the court 

\ull please excuse me. I feel nervous about the mat- 

lhcn he went on to testify that the respondent said that 

he could not feel more deeply about it if it had been a 
brother of his. 

Considering now that the respondent was on trial on a 
few hours’ notice before a judge, without a jury, to answer 
a case that had been carefully considered beforehand—for it 
appears from Finch’s testimony that he had previously 
talked over the matter not only with the foreman of the 
grand jury and with the District Attorney, but also with 
the court (21)—and remembering that the respondent de¬ 
nied positively that he said anything to Finch about his 
interest in the case, and his further averment, which is not 
contradicted by anything in the evidence, that when he went 
to see Finch he did not even know there was anv case against 
Pickford. how can it be said that it is established beyond a 
reasonable doubt that he made to Finch the statements which 
air (he foundation of this proceeding? 

In this connection it is important to observe that the 
learned justice who made the order appealed from misunder¬ 
stood the testimony of Finch, to the very great disadvantage 
of the respondent. In stating his conclusions, he said that he 
was satisfied that the respondent allowed Finch to understand 
that “he felt so deeply about, it that If the blood „f his brother 
hod been concerned he could not have felt it more” (.32) 
Now this is nothing more than to say that the rsepondent 
had told Finch in substance that he had as much concern 
about the result of the Pickford case as he would have in a 
ease where his brother was on trial for his life. What Pierce 
did say, according to Finch, was that he felt more deeply 
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about the Pickford case than if it had been a brother of 
his (11). This mistake alone, it would seem, would justify 
this court in setting aside the judgment in this case. 

There is another remark made by the court below which 
the undersigned does not understand—that is, that the re¬ 
spondent had deceived his own counsel. There is nothing 
in the evidence to justify this statement. If it means that 
the counsel was led to believe that Ryan had communicated 
to Finch the refusal of the respondent to deal with him on 

the 7th of March, it is another mistake. 

Under all the circumstances of the case, it is further sub¬ 
mitted that the court, in setting aside the judgment, should 
direct that the respondent be discharged and the Government 
left to its reinedv by a criminal prosecution against the re¬ 
spondent (under section 5404 of the Revised Statutes) for 
endeavoring to influence a juror, or for perjury, or both. 
This is not such a case as calls for the exercise of the tremen¬ 
dous and arbitrary power of punishment in a summary pro¬ 
ceeding for contempt. 

In the course of the trial of Aaron Burr for treason an 
application was made for an attachment against Gcn< ral 
Wilkinson upon affidavits charging him with having at¬ 
tempted to improperly influence witnesses in that case. In 
denying the application (25 Fed. Cas., 49 No. 14092 /) 
Chief Justice Marshall said: 

“In such a case where an attachment does not seem 
to be absolutelv required by the justice due to the 
particular individual against whom the prosecution is 
pending, the court is more inclined to leave the par¬ 
ties to the ordinary course of law than to employ the 
extraordinary powers which are given for the purpose 
of preserving the administration of justice in that 
purity which ought to be so universally desired.” 

In California Paving Company vs. Moliter, 113 U. S., 609, 
a question was raised as to whether the defendant had vio¬ 
lated an injunction in a patent infringement case in equity, 
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the matter to such course of proceeding as he may 
deem it his duty to take, to enforce the criminal laws 

of the country.” 

In the Matter of Clement, 47 L. J. (Ch.), 375, the Master 
of the Rolls said: 

“It seems to me that this jurisdiction of commit¬ 
ting for contempt being practically established and 
unlimited, should be most jealously and carefully 
watched, and exercised, if I may say so, with the 
greatest reluctance and the greatest anxiety on the 
part of judges to see whether there is no other mode 
which is not open to the objection of arbitrariness, 
and which can be brought to bear upon the subject. 

I say that a judge should be most careful to see that 
the cause cannot be fairly prosecuted to a hearing 
unless this extreme mode of dealing with persons 
brought before him on accusations of contempt 
should be adopted. I have myself had on many 
occasions to consider this jurisdiction, and I have 
always thought that, necessary though it be, it is 
necessary only in the sense in which extreme meas¬ 
ures are sometimes necessary to preserve men’s 
rights—that is, if no other pertinent remedy can be 
found. Probably that will be discovered after con¬ 
sideration to be the true measure of the exercise of 
the jurisdiction.” 

This language was quoted with approval by Justice 
Mathew In re Maria Annie Davies, 21 Q. B. D., 230, 239. 

What possible reason was there for resorting to this sum¬ 
mary process in this case? The grand jury and the court 
were both in session. When this matter was brought to the 
attention of the District Attorney and the court, the court 
could have instructed the District Attorney to present this 
matter to the grand jury, an indictment could have been re¬ 
turned at once and the respondent could readily have been 
put on trial before a jury on the very day that he was tried 
by the court without a jury. There was no order of the court 
defied—no interference with anybody’s private rights. 
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offense, as well as to novel kinds of punishment was decided 
by the Supreme Court in Weems vs. U. S., 217 U. S., 349. 

A moderate fine would be wholly sufficient for the slight 
offense which this appellant is claimed to have committed, 
and would be much more commensurate with his offense 
than the drastic sentence which it is the object of this appeal 
to set aside. 

A. S. Worthington, 
Attorney for Appellant. 
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helow adjudging William A. Fierce guilty of contempt of 
court in manner and form as charged in the complaint filed 
in the case, and sentencing him to imprisonment in the 
United States .Jail in the District of Columbia for the period 
of three months (R., 7, 8). 
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1 he information upon which the proceedings in contempt 
were begun set.* forth that on the twenty-third of February. 
l'*ll* pending hid ore the grand jurors a proceed¬ 

ing and inquiry tor the purpose of determining whether 
they should present an indictment against one Thomas II. 
Pick lord tor violation of certain criminal laws, and that one 
( resson L. finch was then a member of the grand jury, am! 
that no timil action had been taken against Fickford. The 
complaint further charges that Pierce, well knowing all the 
premises aforesaid, and with the corrupt design to influence 
the said finch, did, on the twenty-third of February, call 
upon finch at hi^ place of business, at which time the fol¬ 
lowing conversation (omitting the innuendoes) occurred: 

“I believe you are on the grand jury?” to which question 
the said Finch replied “Yes.*’ 

1 " !lnl I" you in refill'd to the Pickford 

I understand they w y.iino t „ l; ,ke ,mother vote:” nt which 

point tin* sii<l Finch replied. "Mr. Pierce. } . verv sorry 

you mentioned this matter ... ns I positively cannot dis- 

eitss it with you. It i- a violation of mv onlh to talk with 
you. It will net me in trouble mid you too. mid 1 wish you 

" von ciinie to see me on some other 

errmid besides that." To which Pierce replied: "| have not 

said anythuin Oinl is wrony. and you have not said nnvthini: 
that is wronj;." ' 

At this point Pierce and Finch ennajjed in conversation 
ahoui the business establishment of the said Finch, after 
which the following additional ..versation transpired: 

"I want you to think this matter over carefully before you 
take any action." to which Finch replied: "I am awfully 
sorry. I can't do anythin,: for von in the matter: no in- 
jlneiice outside of the testimony in the jure room could 
have "lie particle of weight with me.’ - after which Pierce 
stated to I'inch: "There are some things that touch one verv 
deeply, and I feel deeper about this matter than if it was mv 
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own brother. I want you to be very careful and think this 

t « 

matter over again before you act." 

The information further charged that by the words afore¬ 
said Pierce intended and attempted to improperly influence 
Finch in his decision in the Pickford matter. 

Upon this information a rule was issued against Pierce 
commanding him to appear and show cause on the following 
day why he should not be adjudged in contempt of court 
(\i., 4). 

Pierce made an answer under oath to the rule, setting 
forth that he was out of the city on the twenty-third of 
February, the day charged in the information as the day on 
which he had the conversation with Finch. It further sets 
forth that respondent has known Finch for about fifteen 
years, and has never had any relations with him except those 
necessirilv growing out of his business, which was the lum- 
her business; that respondent has known Pickford for about 
eight years, and has had only business relations with him. 
In his answer, respondent admits that be saw Finch at his 
place of business on the afternoon of March sixth; he sets 
forth fully facts which tend to explain bis motive in going 
to see Finch and hi.- version of what occurred at that inter¬ 
view; and he denies explicitly that on that occasion or at any 
other time did he attempt in any way. directly or indirectly, 
to influence Finch as a grand juror in his judgment, de¬ 
cision or action in the proceedings of the grand jury relating 
to Thomas II. Pickford. 

The answer then sets forth certain facts which tend to 
impute to Finch a motive which may have induced him to 
make the charges that he did against the respondent. 

On the same day that this answer was filed, and before the 
court was called upon to take any action with respect thereto, 
respondent was arraigned upon a charge of contempt of 
court, and when called to plead thereto, without objection 
plead “not guilty.” 




4 


Upon the issue so framed, the ease went to trial, and testi- 
tiniony was offered hy the IHstrict Attorney in support of 
the averments of his petition, and by the respondent in sup¬ 
port of his plea of not guilty. A statement and analysis of 
this testimony is conveniently deferred to another portion 
of this brief. After testimony was concluded, the court an¬ 
nounced its decision ( K., 80, 3*2), and entered the judg¬ 
ment above mentioned, which is the judgment here appealed 
from. 

# 

Counsel for appellant assigns in his brief seven assign¬ 
ments of error as calling for the reversal of this judgment, 
which assignments will he considered in their order. 

I. 

Tjie Acts of Contempt as Charged in the Informa¬ 
tion, and as Proven at the Trial, Constiti te a Con¬ 
tempt OF Col RT I NDER SECTION 725, R. S. 

It is conceded by counsel for the appellant that the case 
of Mv( 'mi 11 ji vs. I infill States, ’2.) App. 1). C., 404. is con¬ 
clusive of the question thus raised; and counsel seek by a 
supplemental brief to attack the correctness of the conclu¬ 
sion of this court in that case, and to procure the reversal 
of the principles there decided. 

The McCmill;/ case was ably and fully argued, as will ap¬ 
pear from an examination of the briefs, and the question 

here sought to be raised was carefullv considered bv this 
• « * 

court in its opinion. 

In concluding that an attempt to corruptly inlluence a 
juror, even if the attempt be made not at or near the court¬ 
house. but half a mile therefrom, and at the juror s house, 
constituted a contempt of court under section 725. R. S., 

this court, bv Mr. Justice Morris, said: 

* 

“We are not unmindful of the considerations, so 
forcibly emphasized by counsel, which led to the en- 





aetment of (lie act of Congress of March 2, 1331, now 
embodied in tlio Revised Statutes as sections 725 and 
5:>99, r. s. Comp, stilt., 1901, pp. 583, 3056, or of 
the great wrong that might sometimes he done hv 
violent or irritaide judges in the exercise of the some¬ 
what arbitrary, and. almost of necessity, autocratic 
power possessed by courts of justice to punish sum¬ 
marily for contempts of their authority. It is un¬ 
fortunate that this power has sometimes been abused 
or used oppressively: hut the abuse of the power, al¬ 
though it has been said, and very properly said, that 
there is no place in our governmental system for the 
exercise of irresponsible power, is no sufficient reason 
against the exercise of the power in proper cases. Its 
existence is essential for the existence of courts them¬ 
selves. In no other way can they insure their efli- 
ciency or conserve their usefulness. The writ of 
hn}>cas corpus will generally secure the individual 
citizen from oppression. Rut it is necessary at the 
same time to preserve unimpaired the power of courts 
of justice to punish for contempts of their authority. 
The one is just as essential as the other to the preser¬ 
vation of civil lil>erty; for civil liberty and the due 
administration of justice are necessary concomitants 
of each other/’ 


After this solemn decision and judgment we cannot as¬ 
sume that this court will again hear argument upon the 
question. 

We refer the court, however, to two cases in Federal juris¬ 
dictions directly holding that to approach or communicate 
with a grand juror in reference to any matter before them, 
away from the court-house, constitutes a contempt of court. 

United State# us. Kilpatrick, 10 Fed. Rep., 705. 

In re Summer hay ts, 70 Fed. Rep., 709. 


In United State# us. Kilpatrick, supra, which, however, 
was a motion to quash an indictment upon the ground that 
an agent of the Department of Justice had wrongfully been 
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present at tlie proceedings before the grand jury, the court 
said: 

“An individual has no right to communicate 
private information to a grand jury for the purpose 
of obtaining a presentment. If he desires to prose¬ 
cute an ollender there are two modes hv which he 
may accomplish his purpose, lie can give informa¬ 
tion to the solicitor of the State, and have a hill of 
indictment prepared and sent to the grand jury, and 
have his name marked as prosecutor, and thus lie- 
conic responsible for the costs and other liabilities 
which he may incur for the prosecution of a criminal 
action which he has instituted. He may also make 
a written complaint on oath before an examining an l 
committing magistrate, and obtain a warrant of ar¬ 
rest and have a preliminary investigation of the accu¬ 
sations made, when and where the defendant can 
confront his accuser and witnesses with other testi¬ 
mony and have counsel for his defense. This mode 
is in conformity with our State and national consti¬ 
tutions, and consonant with the principles of natural 
justice and personal liberty founded in the common 
law. 

“It has been held a misdemeanor and a high con¬ 
tempt of court in any individual, acting as a volun¬ 
teer. to approach or communicate with the grand 
jury in reference to any matter which either is or 
may come before them. 1 Whart. Crim. Law, 
#507.” 


In In rc m merits jfes, xupra, the court held that the so¬ 
licitation of a bribe by a grand juror away from the court¬ 
house constituted a contempt, and in delivering the opinion 
of the court. Morrow, District Judge, said: 

“It will he observed that contempt of court mav be 
committed—first, by the misbehavior of a juror in 
the presence of the court, or so near thereto as to ob¬ 
struct the administration of justice; secondly, a con¬ 
tempt of court may he committed by a disobedience 
of a juror to a lawful command of the court. The 
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oatli taken by the respondent and the command given 
to him by the court was that the counsel of himself 
and his fellows he should keep secret; or, in other 
words, that he should not communicate with persons 
outside of the jury room with respect to any matter 
under investigation by the grand jury. The law and 
instructions of the court in this respect were not ob¬ 
scure, and there is no reason why a person should 
he in doubt as to their command. It is one of the 
inheritances we have as an English-speaking people, 
coming down through the long channels of the com¬ 
mon law. to respect and sustain the sanctity of the 
jurv-room and the secrecy of the procedure of in¬ 
vestigation provided, for grand jurors. Indeed, the 
integrity of proceedings in criminal cases depends 
almost entirely upon the jurors confining themselves 
to the investigation of only such matters and things 
a> they have received from the court, or from the 
district attorney, in the grand jury room, and 
through regular channels. For a juror to receive 
documents or papers, or anything pertaining to a 
case, outside of the jury-room, is not only clearly in 
violation of his oath, hut it is contrary to the prin¬ 
ciple.- of our jurisprudence and the whole system of 
law we are called upon to administer. If jurors may 
leave the jury-room and privately obtain evidence 
elsewhere, if tla* jury can he dismissed from a court 
or jury-room, and the individual members he per¬ 
mitted to interview parties or witnesses outside of the 
jury-room, the courts may as well close their doors, 
and let the administration of justice fall into the 
hands of those who will deal in it as an article of per¬ 
sonal favor or purchasable merchandise. Hut this is 
a government of law. and we are charged to execute 
the law. and to see that it is preserved in all its in¬ 
tegrity. and so conduct all the proceedings that not a 
breath of suspicion should ever properlv attach to any 
verdict or judgment, and when we forget to insist 
upon all the safeguards that belong to proceedings in 
courts of law. we must not he surprised to find our 
form of government under the law a subject of ridi¬ 
cule and derision; indeed, it mav not stand the strain 


t 
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<">t di>trust that accoiupanics 
ruption in the administration 


irregularity 
of justice.” 


and 


cor- 


In the iiiainteiiai.ee of a high standard of purity in judi- 

.d proceedings these cases are directly in line with die prin- 
eiple of tfie Met'unity case. 1 


II. 

Tn! "r„w ,,tM U ' 1 o XIAL ° F ,{ESI ' OXDEXT - Oath, or 

CllARGES OF Contempt against Him was not Con- 

Contempt!' 0 " ^ C ° LRT AM * KGT Pgrge or his 

It is argued at length and extensively in the brief for the 

appellant (Appellant’s Ilrief. pp 22-47) tb it o ii 10 „ 
l*iw i i • . it- — the common 

V; °' e du,r « e ; 1 "*«* '''attempt of court in doing an act 

tin Tl 7 n , 'i m,,l,orit . v power of the court 

IT* be . heI<1 to '* P ,,r Ked of his contempt and discharged 
fl.e make answer under oath specifically denying the charge 

o <nn empt, and that such is now the law of this District 
I this proposition were now stated for the first time it 
I "old hardly he taken seriously. Conceding to the court’its 
inherent jHnver to punish those who attack, directly or in- 
dn’cclly, its dignity and authority, the assertion of a right to 
.v .lie question of the contempt solely upon the oat o 
he one accused thereof, is a negation 'of The power i,!eTf 

’ '• 1,0,n,e<1 ,mt - the < ’ ourt has full mid summary power 

T' Pun, . sh ;-° n,en, P ts eommitted in its presence, and that this 

he'will of aTT" l>e, 'T arbitn,r - v and ^pendent upon 
l!e e tended t n,an j therefore, it is argued, it should not 
. ended to those acts committed out of the presence of 
the court, the ascertainment of which must depend upon 
c\ 'deuce other than that present to the senses of the judge 
In such eases, the theory is, in order to avoid the danger of 
n.just.ee done through the judge’s coming to a wrong con! 


¥ 

¥ 
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elusion, he is to he hound by the oath of the person charged 
with having committed the contempt. 

It is certain that bribery and corruption of witnesses and 
jurors is the most dangerous enemy of any system of justice; 
tor a bribe is always ottered to bring about injustice. It 
prevents the administration of the law. It ends the power 
ot the courts. The preservation of this power is the preser¬ 
vation ot the life ol the court itself as a place where justice 
is judicially administered. The power of the court to punish 
attacks upon its existence is based upon the law of self- 
preservation. 

It this be so, it is difficult to understand why a court should 
be compelled to deal so weakly and ineffectively with one 
charged with seeking to destroy its powers as to be compelled 
to try the question of his wrongful acts by his own oath. 

If it be the law, as it undoubtedly is in this jurisdiction, 
that the corrupt solicitation of a witness or juror away from 
the court is a contempt, will it be possible for the court in 
any case ever to punish the contenmor; for will a briber 
ever hesitate to become a perjurer to save himself from the 
consequences of his crime? 

1 lie only justification for this great anomaly in our law 
is that the court in preserving and guarding its power, its 
very life, ltuuj do an injustice. Whatever of force there may 
have been at one time in this theory, there is none at this 
time. And the Supreme Court has so finallv decided in 
United States r.s*. Shipp, 20:1 U. S., 563. 

In that case an original information in contempt was 
filed in the Supreme Court, setting forth in substance the 
following facts: 

1 hat on February 11, 1906, one Johnson, convicted of 
rape, had been sentenced to death. On March 3 he pre¬ 
sented a petition for a writ of habeas corpus to the United 
States Circuit Court, setting up the denial of various consti¬ 
tutional rights. On March 10th the petition was denied, 
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;ind the petitioner was remanded to the custody of the sheriff 
«*t Hamilton county to he detained for the period of ten days, 

1,1 to ena,,Ie petitioner to prosecute an appeal; 

ami on March 17th an appeal to the Supreme Court was 
allowed, and that court on March 19th made an order stay- 
in.u all proceedings against the appellant. The information 
then further charged that after this order was made, respond¬ 
ents, in conspiracy with the sheriff of the jail (who was one 
of the respondents), broke into the jail and lynched Johnson. 

I he defendants appeared in court and denied under oath 
that they had anything to do with the murder of Johnson. 
In deciding that these sworn answers were not conclusive 
on the court. Mr. Justice Holmes states: 

Another general question is to he answered at this 
time. The defendants severally have denied under 
oath in their answer that, they had anything to do 
"'t * murder. It is urged that the sworn answer* 
are conclusive, that if they are false the parties mav 
he prosecuted for perjury, hut that in this proceed¬ 
ing they are to he tried, if they so elect, simply by 
their oaths. It has been suggested that the court is 
a party and therefore leaves the fact to be decided bv 
the defendant. Hut this is a mere afterthought to 
explain something not understood. The court is not 
a party. There is nothing that affects the judges in 
their own persons. Their concern is only that the 
law should be obeyed and enforced, and their interest 
no othdi than that they represent in every case 
< >n this occasion we shall not go into the history of 
the notion. It may l>e that it was an intrusion or 
penersiom of the canon law, as is suggested by the 
pinpointing of interrogatories and the very phrase, 
purgation by oath (jurmnentitm purgatornun). If 
so. it is/a fragment of a system of proof which does 
not picXail in theory or as a whole, and the reason 
why it/has not disappeared perhaps may be found in 
the rarity with which contempts occur. It may he 
that /veil now. if the sole question were the intent of 
an ambiguous act, the proposition would apply. But 
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in this case it is a question of personal presence and 
overt acts. Tf the presence and the acts should be 
proved there would he little room for the disavowal 
of intent. And when the acts alleged consist in tak¬ 
ing part in a murder it cannot he admitted that a 
general denial and affidavit should dispose of the case. 
The outward facts are matters known to many and 
they will he ascertained by testimony in the usual 
way. The question was left open in Ex parte Savin, 

1 ;*i l\ S., *2<>7, with a visible leaning toward the con¬ 
clusion to which we come, and that conclusion has 
been adopted by state courts in decisions entitled to 
respect. II a at in (/ton r. McMahon , 48 Connecticut, 
174. *200, *201 ; State e. Matthew*, 37 N. II., 450, 455; 
Iiafc's ease, •»<> X. II., 3’2»), .»’2< \ Matter of Sa i/der, 10*1 
N. Y., 178, 181; Crow v. State, *24 Texas, 12, 14; 
State v. Harper's Fern/ Bridge Co., 10 W. Va., 804, 
873. See !l 'artman r. \V artman, Taney, 30*2, 370; 
('arta'ri(/Id's ease. 144 Massachusetts, *230; Kden- 
herker v. Fig month Countg, 134 U. S., 31. Whether 
or not Kev. Stat. #7*25 applies to this court, it em¬ 
bodies the law so far as it goes. We see no reason for 
emasculating the power given by that section, and 
making it mi nearly futile as it would be if it. were 
construed to mean that all contemnors willing to run 
the slight risk of a conviction for perjury can escape.” 

This decision would seem to set the matter at rest so far 
as this court is concerned. 

See also: 

In re Perkins, 100 Fed., 950. 
t nited States rs. Carroll, 14< Fed., 947. 

K.r parte Sarin, 131 l . S., *207. 


In I„ re Perkins, supra, a United States Commissioner at¬ 
tempted to exercise the power of punishing for contempt. 
The respondent appealed to the District Court. The court 
of course held that the Commissioner himself had no power 
to punish for contempt, but that that power, where the con¬ 
tempt consisted in an assault on one of the officers, such as 



a Commissioner, was vested in the court itself. The ques¬ 
tion was made that the sworn answer of the respondent 
•purged him of his contempt. Upon this proposition the 
court, following In re Sarin, 1:> 1 U. S.. *J(>7. held: 

“Hut a party charged with contempt, except where 
it is willful, hence indictable under the statute, may 
purge himself hy a disclaimer of disrespect of con¬ 
tempt of tin* court or its process. The question of 
whether a party answering a charge of contempt, 
whether hy rule or otherwise, was guilty of willful 
contempt, or has properly purged himself thereof, is 
a question for the court, in the exercise of a sound 
judicial discretion/’ 

In Ex parte Sarin, -supra, the respondent was held in con¬ 
tempt for bribery in the witness room and hallway adjoin¬ 
ing the court room, and sentenced to imprisonment in jail 
for a year. In the course of its opinion, the Supreme Court 
said (p. *27<S) : 

’‘It is. however, contended that the proceedings in 
the District Court were insufficient to give that court 
jurisdiction to render judgment. This contention 
is based mainly upon the refusal of the court to re¬ 
quire service of interrogatories upon the appellant, 
so that, in answering them, he could purge himself 
of the contempt charge. The court could have 
adopted that mode of trying him for contempt, hut 
it was not hound to do so. It could, in its discretion, 
adopt such mode of determining the question as it 
deemed pro]ter. provided due regard was had to the 
essential rules that obtain in the trial of matters of 
contempt.” 

It is no doubt to this expression of the law that Mr. Justice 
Holmes referred when he said: 

“ The question was left open in Ex parte Sarin, 
ldl l . S., ’/(><. with a risible leaning toward the con¬ 
clusion to which we come, and that conclusion has 





been a<b>pte<l by State courts in decisions entitled to 
respect. ” 

In United State* v*. Carroll , *upra, which was a proceed¬ 
ing for contempt against one charged with attempting to 
influence a juror in a civil suit, the court said (p. hdl) : 

“It was strenuously urged hy counsel for defend¬ 
ant at the final argument of the cause, upon the 
motion to discharge, as well as upon the merits, that 
if the transactions complained of constitute a con¬ 
tempt at all, it is an indirect or constructive con¬ 
tempt. and that the oath of the defendant denying 
positively and emphatically the culpatory allegations 
of the affidavits setting forth the contempt charged, 
although not interposed in the way ot a formal an¬ 
swer constitutes a complete defense to the proceed¬ 
ing under the practice, and. therefore, that it;might 
to' he dismissed without further inquiry. W it limit 
seeking to ascertain what the proper practice applica¬ 
ble to the present controversy is. because of the lack 
of time to investigate the subject fully, it is sufficient 
to sav that I am of the opinion that any direct at¬ 
tempt on the part of any person to bribe or persuade 
a witness to testify contrary to the truth in a cause 
pending and then on trial, or to influence the jury, 
or anv member thereof, to find a verdict in favor of 
one partv or the other, where made so near the court 
as is designated by the witnesses for the Government, 
l>eing not to exceed three blocks away, constitutes, m 
legaf contemplation, a direct contempt; that is 
to" sav, it constitutes misbehavior so near to the 
court as to obstruct the administration of justice, and 
that the mere denial of the charge bv the accused 
under oath will not sene to exonerate him. Tn such 
a case the practice seems to obtain of hearing the 
cause in full upon the testimony, ]>ro and con and 
determining the guilt of the accused from all the 
testimony submitted, whether he refutes the charge 
under oath or not. See E.r parte ^£own .}’ 
51 S. E., 957; 2 L. R. A. (N. S.), 603, where is to 
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Ik* found an elaborate and aide discussion of llie sub¬ 
ject in hand, and Ex parte Summers. *27 N. C., 149/' 


It is true that in this case the court holds that the con¬ 
tempt complained of was not a constructive, hut was a direct, 
contempt, and follows the rules laid down in I nifal Stotts 
rs. Anon ;/ iihui#, 21 Fed., 791, and In re Ernie, 71 Fed., 943, 
which cases this court followed in the McCaully case. 

The true rule is, then, it is submitted, that where an al¬ 
leged contempt is a matter of personal presence and overt 
acts, whether it is in violation of an order of the court or an 
act derogatory to the power and authority of the court, as 
by the corrupt solicitation of a witness or juror, whether it 
is to be considered as a direct or constructive contempt, the 
eontenmor cannot purge himself of his wrong-doing by his* 
mere answer under oath ; but in some cases, where the alleged 
contempt depends upon the true construction to be put upon 
a doubtful act, then the answer of the respondent, explain¬ 
ing that act and disclaiming any wrongful intention in the 
doing of it. may, in the discretion and judgment of the 
court, be considered sufficient to purge him. 

In the present case, where the act consisted in going to a 
grand juror and in uttering words which had for their 
plain purpose the persuasion of that grand juror to do a cer¬ 
tain thing with relation to a matter pending before him as 
a grand juror, there was no room for interpretation or ex¬ 
planation. The defense here consisted, not in explaining 
the intention, but in direct denial. The overt acts were the 
going to Finch and the words spoken to him. There was 
no question as to what the respondent meant by those words; 
the question was whether or not he uttered them. If he did 
utter them, and thus tempt Finch to do other than his duty 
as a grand juror, he is guilty of a contempt of the court. 
The court below so found. The presence and the acts of the 
respondent were proved, and it is submitted, in the language 
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of Mr. Justice Holmes in the Shipp case: “There would ho 
little room for a disavowal of intent.” 


III. 


The Court Below Did Not Err 
Conversation had with Aihiott over 


in Exceeding tiie 
the Telephone. 


I odor the heading ** 1 hird Assignment of Error counsel 
tor appellant is not quite accurate in his statement of the 
ruling of the court. 

The fact that respondent’s purpose in going to Finch’s 
place of business was to get a place for Ahhott’s shop was 
clearly testified to by respondent. The only evidence ex¬ 
cluded hv the ruling of the court was the conversation over 
the telephone between respondent and Abbott. 

The scope of the ruling clearly appears from the record, 
as follows: 

After testifying that respondent went to Finch’s place of 
business to ascertain whether Finch’s mill could do certain 
"ork desired hy respondent, lie gave the following testi¬ 
mony : 


“Q. Did you have any other object? A. Yes, this 

young man that 1 knew wanted- 

“Q. What was his name—Abbott? A. Abbott. 
Mr. Abbott called me up on the phone some little 
time ago and asked me- 


“Mr. Proctor: I don’t know whether your honor 
cares to restrict this evidence or not, but I think it 
is objectionable. 

“The Court: I will hear you on it, Mr. Worthing¬ 
ton. 

Mr. Worthington: It is competent to show the 
purpose for which lie went. The mere statement that 
he went there for Mr. Abbott, to get a room for him, 

weak, if not substantiated by the fact 
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that Abbott bad called him up and asked him to get 
him such a place. 

**(1 hereupon counsel for the respondent stated 
that lie ottered to prove by the witness that be had 
the reason lor going to Mr. Finch s otliee which is 
stated in the answer to the rule which the court had 
heard.) 

*1 he Tin* objection is sustained. The rul¬ 

ing only goes to the conversation he had with Abbott. 
It does not go to his testimony a> to the object he had 
in going there. 

’( lo this ruling ot the court counsel for the re¬ 
spondent duly excepted.) The witness resuming: 

“1 have known Mr. Abbott for a couple of years, 1 
think. He is between thirty and thirty-live years of 
age, I should ju< Ige. He is in the automobile repair 
business—a kind of machine shop in a wav’* ( U 

13 , 14 ). " 

1 he object of respondent going to Finch s place of busi¬ 
ness was of course necessarily involved in the issues tried bv 
the court. I hat he was allowed to testifv to his purpose 
abundantly appears trom the record, as above quoted. To 
have admitted testimony of his conversations with Abbott 
would have been a flagrant violation of the rule against hear¬ 
say evidence. It is not pretended that this conversation was 
a part of the its ffistir. How. then, could the unsworn state¬ 
ment <>i Abbott, not produced as a witness and not subjected 
to cross-examination, be injected into the case through the 
mouth of 1 ierce i It may well he argued that Abbott was 
imt called a> a witness and submitted to examination and 
cross-examination because ho would not have testified as 
Fierce testified. 

It is submitted that the court 1h*1ow did not err in exclud¬ 
ing the hearsay evidence thus ottered. 



i 

» 

i. 
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TV. 


The Court Below Did Not Err in Refusing to Allow 
the Respondent and 11 is Clerk, Ryan, to Testify That 
on or Adopt the Day Following the Respondent’s 
Visit to the Place of Business of Finch, Respondent 
IIad Instructed Ills Clerk not to Sell Lumber to 
Finch Which the Latter Had Ordered by Telephone. 


Tn llio sworn answer of the respondent he states, among 
other things, as follows: 

“As to what motive mav have influenced said Finch 

*- 

to charge me with having attempted to influence him 
in the Derfonnanee of his duties as a grand juror, I 
make the following additional statement: 

“Until about two vears ago 1 from time to time 
sold lumber to said Finch on credit. About two years 
ago I refused further to sell him lumber on credit 
and finally refused to accept orders from him at all, 
because it was reported to me by my subordinates 
that when lumber was sent to him to he paid for on 
delivery he would have it unloaded and then refused 
to pay for it. 

“On the 7th day of March, 1911—the day follow¬ 
ing my conversation with said Finch above referred 
to—I was informed hv Mr. Raymond Ryan, who is 
in my employ, that said Finch by telephone had 
asked for an estimate on certain lumtier which he 
wished to purchase from me and said Ryan asked me 
whether he should sell the lumber to said Finch. 1 
told him I would not sell it. He then asked me if 
he should send it C. O. D. and I told him no. Later 
on the same day, as I am informed and believe, Mr. 
Martin II. Bray, a builder and contractor, by tele¬ 
phone informed my employee that the lumber so 
ordered by said Finch was for him and he would be 
responsible. The lumber accordingly was sold to 
said Bray.” 

(R., 6.) 

3c 



In 1 lio course of the reading of this answer (after a plea 
<>f not guilty), when coined came to the won Is: “He would 
have it unloaded and then refuse to pay for it,’’ the follow¬ 
ing colloquy took place: 

I he ( m k i : I hat is not a part of a Tiro per ret urn 
is it? 

.Mi. \\ i >i« i 111 \ (i, i > \ ; I think it is, as sin »w i 1114 the 
motive for this charm*. 

I la* (\n nr: I do not think it is. 

”.Mr. WnimiixiiToN: Then I will pass that.” 


No object ion was made at that time by counsel for the 
exclusion of that part of the return. 

In order that the court may fully understand the reason 
of the exclusion of the evidence of the conversation between 
lcspondent and Kyan. we here give in full the testimony 
upon that point: 

Pierce testified: 

"Prior to the conversation I had with Mr. Finch 
that he and I have testified about he had undertaken 
to buy floods from me payable on delivery and I had 
refused to sell him any goods on any terms. I should 
judge this was a year or a year ami a half Ik? fore this 
conversation ; 1 do not ju-t remember; he would call 
up and order lumber of me and I just would not send 
it I would not deliver it. 1 he reason for this was 
that I couldn't get my money; he has given me cheeks 
and the checks were not good; they would he re¬ 
tained, and oil one or two occasions, or on one oc¬ 
casion I know positively, that the lumber was taken 
up and the hoy reported- 

(1 pon Mr. Proctors objection to what the bov 
said, counsel for the respondent directed him not to 
state what the hoy said.) 

I he lumlier was put in hi- place and delivered; 

I know that because the wagon came back without it 
and I finally got my money for it—that is the only 
reason I do know; the ticket would be signed bv 
some one in Finch’s office or around his place; that 
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was a sale for cash on delivery. In reference to the 

t/ 

five-dollar transaction 1 recollect that the check was 
given to me for Jfo.OO and presented to the hank for 
payment, hut it was returned to me. After that 1 
did lose the check—it was mislaid after that. 1 can¬ 
not remember what hank the check was on or the 
date of the occurrence. 

“I did not in person receive the order that was 
given about the seventh of this month when Mr. 
Finch ordered goods. 

“Q. By whom was it received? A. I was sitting 
in mv private office. and Mr. Ryan- 

“Mr. Proctor: 1 object to any conversation. 

“Bv Mr. Worthington: 

“Q. What is Mr. Ryan's full name? A. Ravmond 
Rvan. I call him Rav. 

» t 

“Mr. Worthington : It is simply a question of 
the order of proof. Mr. Ryan is here and I propose 
to show that the order did come over the telephone 
from Finch, and that he gave his name, and Mr. 
Ryan communicated it to Mr. Bierce, and Mr. Bierce 
told him not to sell the goods. 

“Mr. Proctor: One moment. It is not what 
Bierce told Rvan, hut what Rvan communicated to 
Mr. Finch, regardless of what Bierce told him. Mr. 
Bierce's statement to Mr. Rvan would not he relevant 
m anv wav. 

L • 

“Mr. Worthington: It was not the statement of 
fact of the transaction, hut simply an instruction 
not to sell the goods; and that then afterwards— 
what is the name of the man who actually got the 
goods? 

The Witness: Bray. 

“Mr. Worthington: Mr. Brav. That afterwards 
Mr. Brav said to send the goods to him. and then they 
were sold to him. I have to show, I suppose, by Mr. 
Bierce, that the order was communicated to him and 
that it was by his direction it was turned down. 

“Mr. Proctor: T object to that. 

“Mr. Worthington: Anti that Iii/an told him. I 
do not know whether he called up before Bray called 
up or not. 
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“Mr. Proctor : I object to that. I object to any- 
tliinii cxcej»t the actual transactions between the two 
men. 

“1 he Corin': What is the question? 

“Mr. Worthington : I bad asked him about the 
dat<*. and In* was Lining on to state that the order was 
received by a subordinate. Mr. Ryan, and Mr. Ryan 
(anio and told him about, it; and* I otter to show bv 
him what Ryan told him. 

“(At this point, by direction of the court, the 
stcnooiapher read the latter part of the examination 
of the witness). 

“ I he Corin': You had better put a question, per¬ 
haps. 

“By Mr. W OinHINGTON : 

Ch ►"'fate what took place lietween you and Mr. 
Ryan. 

“Mr. Proctor: T object. 

“The Coricr: The objection is sustained. 

Mr. Worthington: Let the record show that T 
offer to prove that Mr. Ryan told the witness that the 
order had been received from Finch, and asked for 
instructions, and he told him not to sell them to him 
A our honor excludes the testimonv? 

“The Cor rt: Yes. 

“( lo this ruling of the court counsel for the re- 
spomlcnt duly excepted)” (R., 24, 25). 

Ajliiin. the witness Hvin was asked the following (.„es- 
(ions: 

“When you went to Mr. Fierce and reported this 
order to him what did he say?” 

I hi> question is objected to and the answer was excluded 
foi the >ame reason that Fierce s testimonv as to the con¬ 
versation between himself and Ryan was excluded (R.. 28). 

Subsequently, the following colloquy occurred between the 
court and counsel : 

The ( oirt: It 1 am correct in my recollection 
of the testimony of the witness Ryan, lie gave no tes- 
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timony tending to show that he had communicated 
to Mr. Finch any refusal to sell these goods. 

“Mr. Worthington: That is right. He has not 
said that. 

“Mr. Proctor: That is right. 

“Tlie Court: He has not said that he made that 
communication, and that eliminates the importance 
of the fact whether or not the second check that Mr. 
Pierce testified concerning, was ever sent hack as 
claimed. That eliminates the importance of finding 
out the truth of that. 

“Mr. Worthington: Does that mean that your 
honor does not care to suspend, as at first intimated? 

“The Coi rt: It means that it does not make any 
difference whether Pierce is accurate or inaccurate in 
what his hooks show on that point. The only im¬ 
portance of its truth would he to tend to show some 
justification for the communication to Finch. 

“Mr. Worthington : I would not like to have your 
honor pass over that without hearing me. Tt strikes 
me that there may he an argument about it, in the 
absence of the conversation that took place between 
Mr. Rvan and Mr. Pierce. Mr. Rvan went to Mr. 

C I 

Pierce and reported the order, and something was 
said to him. tie had some conversation with Pierce, 
and the goods were not sent until afterwards when 
Bray called up, to order them, and he sent them to 
him. 

“The Court: I do not understand how anything 
they might have done in the seclusion of Pierce’s 
office in the discussion of Finch's credit could bias 
Finch's mind against Pierce. It was on the theory 
that something had been communicated bv Rvan 
to Finch, showing a realization by Finch of the ob¬ 
jection of Pierce to sell him on credit that justified 
the bringing in of some proof tending to show that 
Pierce had a reason for not selling him on credit. If 
there is no proof tending to show that any such com¬ 
munication was sent to Finch, it is entirely imma¬ 
terial whether Pierce had any reason for selling or 
not selling. That is the reason that I do not see the 
necessity for going into further inquiry as to the 
truth of Pierce’s statement about the books. 
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'.Mr. Worthington : That is all. 
to the* court’’ 0 '''' huVC no,hin 8 furthcr submit 

From the record as thus quoted it is apparent that counsel 
for respondent in examining Fierce had first thought he 
would lie able to prove that Ryan communicated to Finch 
the refusal of Fierce to sell poods to Finch as requested. At 
pope counsel first makes his proffer to show by Mr. Fierce 
tint tie order for the poods was communicated to Fierce 

and that it was by his direction turned down, and then 
counsel adds: 

And that Rj/an told <hhn.” 

Evidently at this time counsel was of the opinion that he 
would he aide to show that the refusal of the respondent to 
sell Finch the lumber was communicated to Finch. Rut no 
definite ruling being made at that time, a little later lie 
limits his offer to prove that Ryan told the respondent that 
the order had been received from Finch, and that he. Ryan 
asked for instructions, and that Pierce told Ryan not to sell 
the goods to Finch. In this there is no hint that counsel 
could show that the refusal of Pierce to sell lumber was 
ever communicated to Finch; and subsequently, upon spe¬ 
cific inquiry by the court as to whether there was any testi¬ 
mony tending to show that Rvan had communicated to 
finch any refusal to sell goods, it was agreed by counsel 
that there was no such testimony (Rec., p. 29). 

In this state of the facts what possible relevancy had the 
conversations between Pierce and Ryan to the issues here 
involved? How could Pierce’s refusal to sell Finch goods 
create any bias in the mind of Finch or furnish him with a 
motive for making false charges against the respondent, un¬ 
less it be shown that Finch knew of respondent’s refusal? 

But. it is argued, that, as the goods were sold to Finch 
thlough Bra}, and as I 1 inch got Bray to order goods from 
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respondent in his name, Finch must have known of re¬ 
spondent's unwillingness to sell lumber to him. Even con¬ 
ceding this, and granting that on previous occasions Pierce 
had refused to sell lumber to Finch, how could it be relevant 
or in any way competent to prove conversations between the 
respondent and his clerk which were never communicated to 
Finch? These conversations, never acted upon as to Finch 
and never communicated to him, could not be more rele¬ 
vant or tend to prove or disprove any of the issues in the case 
than a soliloquy uttered by respondent in the privacy of 
his own ollice. 

It is respectfully submitted that in excluding the proffered * 

testimony of the conversations between Pierce and his clerk, 

Kvan, the court committed no error. 

«/ 

V. 

Upon All the Evidence in tiie Case, the Guilt of 
the Respondent was Established Beyond a Reasonable 
Doubt. 

We do not care at this time to raise any question as to the 
power of this court to review the testimony given in the court 
below with a view to determining whether the evidence was 
sullicient to warrant the court in finding that respondent 
had been guilty of a contempt. 

Whether this case is here, as upon appeal in equity, for 
review of the whole record, or whether it is here, as upon a 
writ of error, for review only of errors in matter of law is, 
we think, in the present case, immaterial. 

It is admitted that respondent went to Finch’s place of 
business and there had a conversation with him in regard 
to the Pick ford case, then pending before the grand jury. 
As to who began this conversation and what its purport was 
onlv Finch and Pierce know. Finch testified as follows: 
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to leave, ‘Be sure and think this matter over carefully 
before you take any action ;’ and he left. 

“Mr. Proctor: Did he say anything about his re¬ 
lations or feelings toward Mr. Pickford? 

“A. lie did not. Well—I beg your pardon—the 
court will please excuse me. 1 feel nervous about the 
matter. But in walking out of the door he said, 
‘There are some things that touch me very deeply, 
and in this case l feel more deeply about it than if 
, it had been a brother of mine, and 1 want you to 

think it over carefully before von take any further 
action.’ That was his last word” (R., 10, 11). 

As to Mr. Pierce’s coming to Finch’s ollice and asking him 
for a private conversation, Finch is corroborated by Miss 
Katherine Wilson, Finch’s bookkeeper (R., 1*2). 

Will the court believe that, besides committing perjury 
himself, Finch suborned Miss \\ ilson to commit perjury in 
thus testifying? 

Pierce testifies that he does not recollect whether he told 
Finch he wanted to have a private conversation with him; 
that he had no reason for wanting to have a private conver¬ 
sation with him. 

In view of this testimony of Finch and Miss Wilson, how 
could the court below, or thi> court, come to any other con¬ 
clusion than that the respondent wanted to have a private 
conversation with Finch? Certainly neither the ascertain¬ 
ment of the capacity of Finch’s mill nor the search for an 
automobile repair shop for his friend Abbott required a 
private conversation. And in view of the subsequent ad¬ 
mitted conversation, in regard to the Pickford case, which 
occurred at this private interview, is there room to doubt 
that Pierce asked for the private interview in order to talk 
about the Pickford case? 

Again, when Pierce’s sworn answer and the vicious charges 
against Finch therein made, and the utter failure to sub¬ 
stantiate these charges, are considered, we feel that this court 



will conclude llint no other course was left open to the court 
Mow than to find that Pierce was guilty as charged in the 
liiiorniiitioii of soliciting help f nr his f r i en< i Pickford from 
the grand juror Finch. 

I’icrcc testifies again and again that his dealings with 

f inch had been ..satisfactory, and that Finch had been 

so remiss in his payments, that he refused to sell on credit, 
and that afterwards when Finch, buying for cash, had ob¬ 
tained the Bonds, and then refused to pay for them. he. 
lerce. refused to have any further business dealings with 

. Iln ' ,s 11,0 f'"' file charge that Finch felt s„ 

bitterly toward Fierce that he voluntarily came .. court 

and under Ills oath made false charges against Fierce 
Tlu> only attempt directly to bring to Finch knowledge 
oi l lerces lack of faith in him ami Ids business standing 

V 'V“T/ illle « e ' 1 . , ' ef,,Si ' 1 Ml to Finch, as stated to his 
clerk hyan), laded completely, as has been shown. We 

arc relegated then by respondent, as the basis of his charge 

of bias against Finch, to his testimony as to his dealings 
with finch, ;is follows: 

"Fnor to the conversation I had with Mr. Finch 
"Inch he and I have testified about he had under¬ 
ha 'l .cf , ," y | M ,' MM i r ;"" " ,c on deliverv, and 

I had i el use, 1 to sell him any goods on anv terms. I 

should judge tins was a year or a year and a half 
More tins conversation; I do not just remember; he 
would call up and order lumber of me and I just 
would not send it—I would not deliver it. The rea¬ 
son tor tins was that I couldn't get mv money; he 
os given me checks and his checks were not good- 
they would he returned; and on one or two occa¬ 
sions. or one occasion I know positively, that the 
um ,er was taken up and the hoy reported * * » 

"file lumber was put in his place and'delivered• 

fmd"l -' it *''T" “' e "'"« on fa,,le 'tack without 
it and I finally got my money for it—that is the only 

teason I do know; the ticket would he signed by some 

one in Finchs office or around his place; that was 
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a sale for cash on delivery. In reference to the five 
dollar transaction 1 recollect that the check was given 
to me for $”>.00 and presented to the hank for pay¬ 
ment, but it was returned to me. After that T did 
lose the check—it was mislaid after that. I cannot 
remember what hank the check was on or the date 
of the occurrence” (R., 24). 


\\ hen the court considers the friendlv tone of the corner- 

4 / 

sation between respondent and Finch, without a word of re¬ 
proach or rebuke on the part of Finch that respondent had 
refused to sell him goods, or of reproach on the part of 
Pierce that Finch had given him bad checks, it must he 
plain to anv mind that Pierce’s testimony as to the enmitv 
of Finch toward him was created by the necessity of ex¬ 


plaining awav the charges made bv Finch. Not only were 
• ' • « 

their relations apparently friendly, but Pierce’s alleged pur¬ 
pose in going to Finch’s place of business was, as he testifies 
(R., 2<>) to ascertain if the capacity of Finch’s mill was such 
as to warrant him in delivering to Finch lumber to be 
worked upon. While it may be true, as Pierce testified, on 
cross-examination, that he had several large contracts and 
could not get the work done properly, and therefore went 
to finch, it hardly seems credible that he would entrust his 


property to a man in whom he had so little faith as to refuse 
to sell goods even for cash on delivery. • This gross incon¬ 
sistency is damning to all of his testimony. 

finally, it is impossible for this court properly to weigh 
and consider the testimony given by the the witnesses in 
this case because the court cannot know the manner of their 
testifying. This court cannot inform itself as to whether 
finch was straightforward and direct, and whether Pierce 
was shitty and afraid. This court has so frequently com¬ 
mented upon the impropriety of its reversing judgments 
and decrees on questions involving the weight and credence 
to he given to witnesses, that it is unnecessary to cite cases or 
make further comment. 




It is submitted, therefore, tlmt the court should not, upon 
this record, reverse the findings of fact of the court below, 
that Pierce sought out Finch and made the statements to 
him as charged in the information. 

\\ e will consider now briefly whether what Pierce said 
and did was a mere meaningless conversation, or whether 
it was a deliberate attempt to pervert justice by obtaining 
from a grand juror leniency for bis friend Piekford. 

\\ e quote the language* of the court l>clow in delivering 
the judgment : 

“ I lie statute uses the expression ‘obstruct the ad¬ 
ministration of justice. It does not say ‘prevent the 
administration of justice.' r l o obstruct is one thing; 
to prevent is another. The exercise of any influence 
which tends to serve as the slightest impediment 
against tin* progress of justice according to the meth¬ 
ods laid down by law. is to that extent an obstruction 
of the administration of justice. To put in the mind 
of a juror any influence save such as the law contem¬ 
plates to come into his mind according to the forms 
of law is to that extent, an obstruction of the admin¬ 
istration of justice, because such would constitute to 
that extent, however small or great, a barrier to the 
progress of justice which the law does not contem¬ 
plate. * * * 

"\\ itb respect to the ease of Pierce I have no man¬ 
ner of doubt at all that he sought the grand juror, 
Pinch, with the deliberate, express and determined 
purpose of influencing his vote in the grand-jury 
room, and that that is what he went for; that he made 
up his mind before lie started that he would go for 
that purpose: that he did go for that purpose: that 
be persisted so. that lie would not suffer himself to 
be put off by Mr. Finch’s first rebuke and rebuff; 
that after engaging further in communication over 
business matters and business affairs be renewed the 
original subject of the conversation, and went so far 
as he dared to go after the rebuff that Finch had ad¬ 
ministered to him. viz., to impress upon Finch’s mind 
the degree of interest that he (Pierce) had in the 



outcome of the ease, allowing Finch to understand 
that he felt so deeply about it that if the hlood of his 
brother had been concerned he could not have felt 
it more’’ (K., 31, 32). 

In answer to the criticism of counsel for the appellant of 
the language of the court in the concluding sentence above 
quoted, it is proper at this time to point out that counsel 
is obviously mistaken in the interpretation put upon the 
lulliiuime used. The words, “Tie felt so deeply about it that 
if the blood of bis brother had been concerned he could not 
have felt it more,” do not mean, as counsel state (Appellant's 
brief, p. 52), that the respondent “bad told Finch in sub¬ 
stance that he had as much concern about the result of the 
Pick ford case as lie would have in a case where his brother 
was on trial for his life.” The words used by the trial justice 

onlv mean that Pierce said that he felt so deeply about it 

« 

that if one in blood relationship, as a brother, had l>een con¬ 
cerned, lie could not have felt it more. 

Counsel for the appellant, belittling the effect of tamper¬ 
ing with a grand juror, and in pointing out that Pierce’s 
acts at the most were of impropriety, argued that the case 
should have been presented to the grand jury so that re¬ 
spondent could have been tried by a jury; and counsel 
points out: “There was no order of the court defied—no 
interference with anybody’s private rights” (Appellant s 
brief, p. 55). 

Ts. then, a persuasion exerted upon a grand juror to allow 
personal feelings to dominate him in bis actions in the 
grand-jury room less of an offense against the power and 
dignity of the court than the defiance of an order of the 
court or an interference with some one’s private rights? Is 
it to be considered an impropriety merely, to attempt to per¬ 
vert the proceedings of that great accusatorial body, the 
grand jury? Ilad Pierce gone to Finch to urge him per¬ 
sonally to bring in an indictment against Pickford, because 
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lie was Pierce’s enemy, the offense would have been so shock¬ 
ing as to have made comment unnecessary. Is it. then, less 
ol an offense to try to persuade a "rand juror not to brim; 
in an indictment because ot friendship for the man against 
whom charges are pending? 

Hut it the acts of Pierce resulted in no actual harm it was 
liecause of Finch’s firmness in refusing to listen to Pierce; 
not because of lack of intention on Pierce s part. Where one 
seeks by persuasion to induce a grand juror to depart from 
the line of his duty, who shall say how far be will not go in 
the accomplishment of his design? 

It is submitted that in this case, upon the record, there wa< 
a deliberate attempt on the part of Pierce “to put into the 
mind ot the juror a consideration which would govern him 
against the command of his oath and the belied of hP dutv 
and prevent the operation of the law and the progress of 
justice.” 

As said in United States vs. Kilpatrick , supra: 

“It has been, held a misdemeanor and a high con¬ 
tempt of court in any individual acting as a volunteer 
to approach or communicate with a grand juror in 
reference to any matter which either is or may come 
before them.’’ 


VI. 


The Punishment Inflicted upon tiie Appellant for 
the Offense Committed Was Not Excessive. Nor 
Creel and Unusual. 


In the McCaull;/ case, 25 App. D. C., 404. in which the 
judgment was affirmed by this court, the respondent was 
committed to jail for a period of six months. 

In In re Sannner/ta i/es. 70 Fed., 760, the respondent, who 
was a grand juror and who had sought conversation with one 
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interested in the ease pending before the Grand Jury, was 
sentenced to imprisonment for the term of six months. 

In Ex parte Savin, 131 U. 8., 207, respondent, who was 
guilty of contempt in seeking to bribe a witness, was sen¬ 
tenced to imprisonment for a period of one year. 

In United Staten vs. Shipp, 215 U. 8., 580, three of the 
defendants were imprisoned for ninety days, and three for 
sixty days. 

It is submitted that upon these instances the sentence of 
three months in the present case is neither unusual nor 
cruel. 

To adopt the suggestion of counsel for the appellant that 
a moderate fine would he sullicient for the slight offense, 
would he to make light of and condone a deliberate act hav¬ 
ing for its purpose the accomplishment of an injustice. 

It is submitted that upon the whole record no error was 
committed by the court below in its findings of fact or in law, 
and that the judgment appealed from should be affirmed. 

CLARENCE R. WILSON, 

United States Attorney, I). C. 
JAMES M. PROCTOR, 

Assistant U. S. Attorney, D. C. 
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In the principal brief for the appellant in this case, on 
pages 7 and 8, the first assignment of error is as follows: 

» 

L 

“In refusing to rule as matter of law, in view of the pro¬ 
visions of section 725 of the Revised Statutes of the United 
States, that the respondent should be discharged, because his 
conversation with the juror Finch was not in the presence 

le 
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of the court nor so nenr thereto as to obstruct the adminis¬ 
tration of justice within the meaning of the said section, 
which said section reads as follows: 

The said courts shall have power to impose and 
administer all necessary oaths, and to punish, bv 
fine or imprisonment, at the discretion of the court, 
contempts of their authority: Provided, That such 
power to punish contempts shall not he construed to 
^ € cases except the misbehavior of any 

person in their presence, or so near thereto as to 
obstruct the administration of justice, the misbe¬ 
havior of any of the officers of said courts in their 
official transactions, and the disobedience or resist¬ 
ance by any such officer, or by any party, juror, wit¬ 
ness, or other persons, in any lawful writ, process, 
order, rule, decree, or command of the said courts.” 

In that brief it is stated that because the question involved 
in this assignment had already been passed upon by this 
court a brief in support of the appellant s contention in this 
regard would be prepared, but would not be filed unless the 
leave of the court should first be obtained. 

The case in this court referred to is McCaully r.s*. V. S., 
25 App. 1). C., 404. The court decided in that case that an 
attempt to improperly influence a member of the panel of 
petty jurors in a criminal court in a prospective trial in 
which lie might be called upon to sit as juror was so near to 
the court as to obstruct the administration of justice therein 
within the meaning of section 725 of the Revised Statutes, 
although the corrupt solicitation occurred half a mile away 
from the court-house at the place of business of the accused. 

1 he McCaully case was decided by this court on April 
17, 19()o. A petition on his behalf for a writ of certiorari 
was thereafter filed in the Supreme Court and was denied 
on May 15, 1905 (198 U. S., 586). On the 29th day of May, 
1*905, his counsel submitted to the Supreme Court a motion 
for leave to file a petition for writs of habeas corpus and 






3 



certiorari, but the motion was denied on the same day that 
it was submitted (198 U. S., 582). 

The affidavit iq>on which the rule to show cause which 
was served upon McCaullv was issued, ordering him to show 
cause why lie should not be adjudged guilty of contempt, 
charged him with attempting to corruptly influence the 
juror in question. McCaullv appeared in person and by 
counsel and moved to quash the rule to show cause, but he 
filed no answer to the affidavit. He pleaded not guilty and 
the court heard oral evidence offered by the United States 
in support of the charge against McCaullv contained in the 
affidavit in question, lie was given an opportunity to in¬ 
troduce evidence in his own behalf, but lie did not testify 
and called no witnesses except as to his good reputation. 
While the legal aspect of the question now under considera¬ 
tion was not neeessarilv affected in McCaullv’s case by his 
practical admission of his guilt, that fact is to be remembered 
in determining what weight to give to the action of the 
Supreme Court in refusing to exercise its discretionary 
powers in his behalf. 

Another reason for submitting this question to the court 
in the present case, notwithstanding its decision in the 
McCaullv case, is that since the latter case was decided, by 
section 250 of the act of Congress of March 3, 1911, entitled 
“An act to codify, revise, and amend the laws relating to 
the judiciary, ’ it is provided that any final judgment of this 
court may be re-examined by the Supreme Court upon writ of 
error or appeal “in any case in which the construction of any 
law of the United States is drawn in question by the de¬ 
fendant.” That act does not go into effect until January 1, 
1912; but inasmuch as this court may not decide this case 
before that day, it is possible that this appellant may have 
the right to take this question to the Supreme Court and 
may not be put to an application to that court for the writ 
of certiorari or the writ of habeas corpus. This being so, it 
is proper that in the record in this case it should appear what 




view this court now takes of the grave question involved in 
the determination of this assignment of error. 

The act of 1831 in question is given in full on page 21 
of the principal brief in this case as it appears in the fourth 
volume of the Statutes at Large on page 487. It would seem, 
on a mere inspection of the act itself, that it was clearly in¬ 
tended by Congress that the power of the Federal courts to 
punish for contempt should he limited to the case described 
in the first section of the not and that as to the offenses re¬ 
ferred to in the second section they could lx* prosecuted only 
bv indictment. 

Rut a brief reference to the circumstances under which this 
act was passed will, if possible, make this still more clear. 

Tn 182fi James II. Peck, a district judge holding a 
district court of the United States in St. Louis, caused a mem¬ 
ber of the bin* of his court named Lawless to be brought 
l>efore him for an alleged eontempt in publishing in a 
St. Louis newspaper an article criticising an opinion de¬ 
livered by Judge Peck some weeks before. TTe found Lawless 

illy of contempt of court, suspended him from practice 
for eighteen months and committed him to prison for 
twentv-four hours. 

For this act articles of impeachment were presented against 
Judge Peck by the House of Representatives to the Senate of 
the United States in May. 1830. At the close of the trial, on 
January 31. 1831, Peck was acquitted, the vote in the Senate 
being: Guilty. 21 ; Not Guilty, 22. 

The proceedings leading up to that trial and the evidence 
ami arguments in full were published in 1833 under the 
authority of Congress, by Arthur J. Stansbury in a volume 
entitled “Report of the Trial of James J. Peck, Judge of the 
United States District Court for the District of Missouri, l>c- 
fore the Senate of the United States, on an Impeachment 
preferred by the House of Representatives against him for 
High Misdemeanors in Office.” 

Although none of the Senators who voted for or against 
the accused gave any reason for his vote when it was de- 




liver,..1, it clearly a,,pcu-s from the proceedings at the nal 
that he was aequittcl. not t.cause it was const,lered that lie 
had rightfully punished Lawless, but because it was thought 
believed he had that right and could not be con¬ 
victed of a high misdemeanor in office simply l>ecausc 
had erred in his judgment. This is shown from . la ¬ 

ment in his answer to the articles of impeachment hat he 

authorized bv the Constitution and laws (Peck Trial 83) 

So one „f his counsel, Meredith, in Ins argument urged that 
bis client could not be impeached unless personal and ma¬ 
licious intention was shown (192). And at anot er ime le 
argued that if Peck acted honestly or erroneously lie was not 
• uiiltv (270). Put the strongest presentation of this argil 
ment in Pock’s behalf was made in the closing argu.nent on 
bis side by the leading counsel for the defense \\ ilham j\ rt. 
This argument is to be found on pages 485 to 49, of 

report of the trial. # * 

Mr Wirt, in making the closing argument, re 

rin„ to the contention of the managers of the impeach¬ 
ment that the power of a Federal court to punish for 
contempt was limited “to the removal of obstructions in the 
I’.;,,al exercise of its powers, as by punishing contempts in 
its face and resistance or disobedience of its process, sal . 

“Whatever, therefore, may be the opinion of the 
honorable manager as to the restraints which rt 
would be salutary to lay upon this power, the ques¬ 
tion is what are the restraints which have been aetur 
all laid upon this power, by courts of ax'know edge 
authority. Tf the law as it stands he disap love d. 
it is in the power of Congress to change it. 
will do this by a legislative act— not bv a judicial 
sentence, as a court of impeachment (504). 

Peck was acquitted on January 31. 1831. On the very 
next day a resolution, which resulted in the bill which is 
now the act of 1831, was introduced in the House of R«p 
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resentatives and was referred to the Judiciary Committee of 
the House. The chairman of that committee was James 
Buchanan, afterwards President of the United States. 

Mr. Buchanan's feelings on this subject when he re¬ 
ported this bill from the Judiciary Committee may be sur¬ 
mised from his argument in the Peck trial (426, 430). 
Among other things he said: 

‘‘A jury is the only tribunal to which the lil>erty of 
the press can be safely entrusted. To allow the ju¬ 
diciary to dispense with this tribunal, whenever any 
publication has been made affecting the dignity or 
the official conduct of a judge, is to create a privileged 
order of men in the state whose will is law, and who 
are not only judges in their own cause of the guilt 
of the accused, but also of the extent of his punish¬ 
ment. Such a power, so far as it goes, partakes of 
the very essence and rankness of despotism. * * * 

In Pennsylvania, at an early day. the same struggle 
took place between judicial prerogative and the rights 
of the people, which has brought the present im¬ 
peachment before the court, and there the rights of 
the people have been triumphantly vindicated. This 
must ever be the issue of such a struggle under a 
government like ours; and I will venture to predict, 
that whatever may be the decision of the Senate 
upon this impeachment. Judge Peck has been the 
last man in the United States to exercise this power, 
and Mr. Lawless has been its last victim’’ (426-430). 

The journals of Congress do not show the different forms 
taken by the bill thus reported by Mr. Buchanan, but we 
learn from the National Intelligencer of March 3, 1831, that 
the bill as it passed the House contained only what was 
section 1 of the act as it finally passed. The second section 
was added as an amendment in the Senate. The House 
amended the amendment, but in what particular does not 
appear. 

The House resolution of February 1. 1831, which, as above 
stated, was referred to the Committee on the Judiciary, was 



introduced by Mr. Draper, of Virginia. It directed the Ju¬ 
diciary Committee “to inquire into the expediency of defin¬ 
ing by statute all offenses which may l>e punished as con¬ 
tempts of the courts of the United States.” In presenting the 
resolution to the House Mr. Draper said: 

“It. may l>e said, sir, in opposition to the object of 
this resolution, that there will he difficulty in defining 
contempts of court. Though this may l>e true we 
shall find no difficulty in defining what are not con¬ 
tempts. We can embrace, in any legal provision on 
this subject many cases which are not contempt. 
* * * But the law ought to he so clear that every 

individual mav he able to look to the statute hook, 

c- 

and know whether, in anything that he may do he 

acts within the law or not. For the securitv of the 

•/ 

rights of the whole people, and for no other purpose 
of invidious allusion or personal gratification, I in¬ 
vite this inquiry. It is proper, sir, that every indi¬ 
vidual in the community should know what are the 
laws which he is hound to observe at the peril of his 
liberty.” 

The Daily National Journal (published in Washington), 
referring to Mr. Draper’s resolution on the day after it was 
introduced, said: 

“We presume from the unanimity which was ex¬ 
hibited in the House on the adoption of this resolu¬ 
tion, that some modification of the law on the subject 
of contempt will he made.” 

The favorable report on the hill in the Senate (with sec¬ 
tion 2 added) was presented to the Senate from the Judiciary 
Committee of that bodv bv Daniel Webster, who from the 
beginning opposed the impeachment of Judge Peck and 
voted “Not Guiltv” at the close of the trial. 

1/ 

There was no vea-and-nav vote on the bill in either the 
House or the Senate. It undoubtedly passed both houses 
without a dissenting vote. 




►Since, as stated in the opinion in McCaulley’s case, the 
Supreme Court has not construed the act of 1831 as to what 
is meant by the words “so near thereto as to obstruct the 
administration of justice,” it is well to refer to some of the 
decisions in the Federal courts which throw light on the 
subject. 

In U. 8. vs. Emerson, 4 Crunch C. C. R., 188, a case in 
the circuit court of this District (decided in December, 
1*S31), it was held that an assault with a whip in an entrance 
hall separated from the courtroom by a board covered by a 
cloth ottering but slight obstruction to sound, was in the 
presence of the court or so near thereto as to obstruct the ad¬ 
ministration of justice under the act of March 2, 1831. 

In U. 8. vs. Carter, 3 Crunch C. Ct., 423 L1829J, the case 
grew out of threats by a female prisoner to witnesses against 
her. The threats were made in the “piazza immediately ad¬ 
joining the courtroom, the windows of which opened on the 
piazza, and it was held that that was in the presence of the 
court so as to dispense with the necessity of a rule to show 
cause. 

In Blight vs. lisher, Peters C. Ct. R., 41 (decided in 
1800), Washington, J., held it no contempt to serve one in 
attendance at the court as a party with a summons in an¬ 
other case, although it would have been a contempt if done 
in the presence of the court. In this case the paper was 

served at a tavern near bv. 

%/ 

lie refers to Cole vs. Ilawkins, Andrew Rep., 275, as 
holding that such a service was constructively in the pres¬ 
ence of the court which occurred “on the steps leading to the 
court.” 

In I . 8. vs. Holmes, 1 Wall., Jr., 11, a capital case, the 
court. Mr. Justice Baldwin, in 1842, said that the act of 1831 
had deprived the court of the power to punish as for con¬ 
tempt the publication of testimony pending a trial. But he 
said further that the reporters would be excluded unless they 
agreed not to publish until after the conclusion of the trial. 
They assented to this and remained. 
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In Ex parte Schulenburg, 25 Fed., 211-214, a witness in 
attendance on a Federal court, while going from court to his 
boarding house during the trial of the case in which he was 
a witness, was served with a writ of garnishment from a 
State court at the instance of one Cuddy. 

It was held that Cuddy could not be proceeded against 
for contempt because of the act of 1831. Brown, J. as to 
this said: 

But again, conceding that the service of the writ 
of garnishment was a contempt at common law, (and 
this was the rule in Cole vs. Hawkins, Andrew's, 275, 
and in some other cases) 1 doubt seriously whether it 
is a misbehavior in the presence of the court or so 
near thereto as to obstruct the administration of jus- 
tice. ^ Clearly it falls within no other clause of sec¬ 
tion 725. These words seem to me to refer rather to 
riotous or unseemly conduct in the court-room, or in 
such immediate proximity thereto as to interrupt the 
sessions of the court or the orderly conduct of busi¬ 
ness therein, and not to embrace constructive attempts 
of its authority” 

In U. S. vs. Patterson, 26 Fed., 509, in 1886, Judge Ham¬ 
mond held ohe guilty of contempt who entered the court¬ 
room during the noon recess and slapped in the face an at¬ 
torney who was engaged in the case on trial. The assault 
had nothing to do with the pending case. In the opinion 
there is no reference to section 725, but reliance is placed 

upon U. S. vs. Anonymous, 21 Fed., 761, and Sharon vs. 
Hill, 24 Fed., 726. 

In re Summerhayes, 70 Fed., 769. In this case a grand 
juror was charged with talking with outsiders in a public 
billiard room about the grand jury business. He was pun¬ 
ished by six months’ imprisonment. 

The court refers to the act of 1831, saying that under it 
contempt may be committed— 

“First, by the misbehavior of a juror in the pres¬ 
ence of the court or so near thereto as to obstruct the 

2e 


i 
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administration of justice; secondly, a contempt of 
court may be committed by a disobedience of a juror 
to a lawful command of the court.” 

1 be court then proceeded to find the juror guilty of diso¬ 
beying the order of the court requiring secrecy, saying noth¬ 
ing more about the first ground of contempt—thus by im¬ 
plication holding that what took place in the billiard room 
uas not so near the court as to obstruct the administration 
of justice within the meaning of the act of 1831. 

In Hillmon vs. Life Insurance Companies, 7b Fed., 749 
(before boster, District Judge, Kansas, First Division), it 
was held that the respondent had clearly committed acts 
which tended to obstruct and impede the administration of 
justice, but that it would be “a strained construction to hold 
that the act was done in the presence of the court or so near 
thereto as to obstruct the administration of justice.” 

The respondent was fState superintendent of insurance 
and had refused to issue licenses to certain insurance com¬ 
panies because they were defending actions on insurance 
policies on the life of one Hillmon. In other words, be was 
endeavoring to force the companies to allow judgment to go 
against them in the actions at law by not permitting them to 
do business in the State if they did not yield to his demands. 

In A j parte () Neal, 12o Fed., 997, there was a petition 
for a writ of habeas corpus by one who had been imprisoned 
by order of a district court of the United States for contempt 
of court in assaulting a trustee in bankruptcy in resistance 
of the performance by the trustee of his duties as trustee. 

1 he Supreme Court had previously dismissed a writ of error 
in the original case “based on a certified question as to juris¬ 
diction.” Pardee, circuit judge, said (pp. 968-9) that it 
“would seem to be immaterial whether at the time of the 
resistance the court was actually in session with a judge 
present in the district of whether the place of resistance was 
40 or 400 feet from the actual place where the court was 
usually held, so long as it was not in the actual presence of 




the court, nor so near thereto as to embarrass the adminis¬ 
tration of justice.” But he dismissed the writ for want of 
jurisdiction, holding that lie had no right to inquire into the 
merits. 

In Cuyler vs. Atlantic N. C. Ry. Co., 131 Fed., 95, 99, 
it was held bv Circuit Judge Pritchard in a habeas corpus 
proceeding that an order of commitment for contempt was 
void under the act of 1S31 where the alleged offense con¬ 
sisted in the publication in a newspaper of a criticism of a 
judge for api>ointing a receiver of a railroad. 

But he savs: 

“There may lie instances where the publication of 
editorials or other matter in newspapers would bring 
the author within the limitations of the statute. For 
instance, if a newspaper editor should publish an 
article concerning a trial which was being considered 
by a jury, and should send a copy of the paper con¬ 
taining such article to the jury, or a member thereof, 
during the progress of the trial, for the purpose of 
influencing them in their deliberations, it would pre¬ 
sent a question whether such conduct would not be 
misbehavior in the presence of the court, or so near 
thereto as to obstruct the administration of justice.” 

In the later case of Atwell vs. U. S., 162 Fed. Rep., 97, 
which came before the Circuit Court of Appeals for the 
Fourth Circuit in 1908 (three years after the decision of 
this court in the McCaully case), Pritchard, circuit judge, 
silt with Morris and Dayton, district judges. Atwell had 
been a member of a Federal grand jury and after his term 
of office had expired he made a statement to the counsel for 
one of the parties who had been indicted while Atwell was 
on the grand jury. This occurred in the office of the at- 
tornevs. Atwell told the lawyers what the witnesses against 
their client had said in their evidence in the grand jury 
room. For this offense he was brought before the district 
court for contempt. lie admitted making the statements 




and his counsel relied upon questions of law. He was con¬ 
victed, and sued out a writ of error from the Circuit Court of 
Appeals. Judge Pritchard in delivering the opinion of the 
appellate tribunal intimated that it was not an offense for 
the juror to disclose the evidence to the counsel for the ac¬ 
cused. lie said further: 

But indepeiujjjm of these considerations we must 
consider this in view of section 7of the 

Keviscd Statutes.” [Quoting that section. ) “While 
courts are vested bv common law with inherent 
|lowers to protect themselves and enforce their man¬ 
dates. there can be no question that this power mav 
be limited by legislative authority, and it cannot 
be further questioned that this act of Congress has 
limited this power in Federal courts to a greater ex¬ 
tent that it has been limited by any other government 
where the common law prevails.” 

He then refers to the opinion of the Supreme Court in 
Anderson r». Dunn, 6 Wheat., 204, and to Ex parte Robinson 
<> "all.. • >().>. in which latter case it will be remembered the 
court held that the limitations contained in section 725 of 
the powers of the Federal courts to punish for contempt is 
binding on those courts. Finally, lie says: 

•In the case before us, Atwell could be held liable 
above'set forth ”—^ ° f the third P al W h 

referring to the provision of section 725 relating to the dis¬ 
obedience or resistance by any officer, party, juror, witness 
or other person to any lawful writ, process, order, rule, de- 
cree, or command of the court"’. 

It will l>e seen that this is an express adjudication by the 
Circuit Court of Appeals of the Fourth Circuit that miscon¬ 
duct by a juror in a lawyer’s office away from the court¬ 
house is not, within the meaning of section 725, so near to 
the court as to obstruct the administration of justice. And 
certainly the rule that governs us to the misconduct of a 
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grand juror applies to misconduct with the juror. If the 
juror in the above case could not be punished summarily 
neither could the lawyers who got him to tell them what had 
gone on in the grand jury room. They were just as far from 
the court-house at the time as he was. 


In the State courts a question of this character is governed 
by State laws and by the practice in the State courts. Yet 
some of the cases on this subject in those courts are not with¬ 
out weight here. 

In Harwell vs. The State, 10 Lea (Tenn.), 544, one ques¬ 
tion was whether the respondent, bv going into the grand 
jury room and there having a conversation with some of 
the grand jurors, had subjected himself to punishment for 
contempt under section 4106 of the Tennesse Code, which 
defined contempt, among other things, as “willful misconduct 
in the presence of the court or so near thereto as to obstruct 
the administration of justice.” 

The court said: 

“We think the purpose of this subsection was to 
subject any person to the penalties of contempt who 
willfully, bji clamorous or violent language or bg 
turbulent conduct in the presence of the court or near 
thereto, interrupted its proceedings and thereby ob¬ 
structed the administration of justice.” 


Finding that the respondent had not endeavored to affect 
the action of the grand jury so as to bring him within other 
provisions of the section specifying contempts, the judgment 
against him was reversed. This case is valuable not only 

because Tennessee, in her statute, had followed the very lan- 

7 7 

guage of the act of 1831, but because of the similarity of the 
conclusion reached by the court to that reached by Circuit 
Judge Brown in the above-cited case of Schulenberg, in 25 
Fed. Rep. 

In Myers vs. The State, 46 Ohio St., 473, it was held that 
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a newspaper libel of the presiding judge was a contempt so 
near the court as to obstruct the administration of justice. 
But the court puts this on the ground that the newspaper 
in question ordinarily would he circulated in the court, and 
that the edition containing the libel was in fact read in the 
court-room. In this case, too, the act involved was sub¬ 
stantially the same as to the point now under consideration 
as the act of Congress of 1831. 

In State rx. Hoot. 5 N. D., 487, it was held that an at¬ 
torney who had orally abused a judge with reference to cases 
then pending in court was not guilty of contempt where the 
language was not uttered in the court-house or in the pres¬ 
ence of the judge, hut was used in stores, in streets, and in 
other public places. 

Tn Snyder v*. State. 151 Ind., 553, it apj>eared that at a 
meeting of the attorneys practicing in the court, held in a 
room adjoining the court-room when the court was not aot- 
uallv in session, which meeting the judge attended at the 
request of the attorneys, disrespectful language was used 
towards the judge. 

The appellate court held that this was not a “direct” con¬ 
tempt because it was not committed in the presence of the 
court or so near to it as to interrupt or disturb proceedings 
therein. 

There seems to be nothing in the decisions of the Supreme 
Court of the United States that bears upon this question. 

Terry’s case, 1*28 U. S’., 289, was a proceeding in ha be ax 
corpax. and the court expressly says that they were compelled 
to assume in that proceeding that the fact was as found by 
the circuit court—that Terry, while the court was in session, 
and in its presence, made a violent assault upon the marshal 
of the court for the purj>ose of obstructing the administra¬ 
tion of justice. 

In Savin’s case, 131 U. S., 267, it was held that attempt¬ 
ing to intimidate a witness while he was in the witness-room 




a few feet from tlie eourt-room awaiting to lie called, and 
offering the same witness a bribe in the hallway of tbe court 
building immediately adjoining the court-room, was a con¬ 
tempt in tbe presence of the court this on tbe gromn 

tluit- 

“The jury-room and hallway where the misbe¬ 
havior occurred, were parts of the place where the 
court was by law required to hold its sessions. 

Cuddy’s case, 1:11 U. S., 280, was an appeal from tbe judg¬ 
ment of a circuit court denying the application tor the writ 
of lialieox corpii*. The record showed that the petitioner had 
improjierly approached a juror, but did not show where tbe 
offense was committed, and tbe court, in disposing ot tbe 
ease, said: 

“As it was neither alleged nor proved that the con- 
ten mt * * * was not committed in the presence 

of the court * * * it must be held that the want 

of iurisdiction is not affirmatively shown.” 

J04 Oft 

In Shipp’s case, 203 U. S., 503; £4-5*1. S., it clearly 
appears that the respondents were found to have violated an 
order of the Supreme Court, and the decision of the court 
is placed upon that provision of the act of 1831 which refers 
to the disobedience or resistance of any lawful order ot the 

court. i . . u i ; ( 

In MeCaully’s case this court on this question citesjsrule s 

case, in the United Stales District Court for Nevada, < 1 Fed., 
943. This case is directly in point, and Ls adverse to tbe 
contention of this appellant. The ground upon which Dis¬ 
trict Judge Ilawley in that case held that an attempt, at a 
distance from the court-house, to bribe a witness was so near 
to the court as to obstruct tbe administration ot justice was 
that the Supreme Court had decided, in Savin’s case, that 
such an attempt in the witness-room or hall adjoining tbe 
court-room is in the presence of tbe court, and that in order 
to give any meaning to the phrase in the act of 1831—“so 


near thereto as to obstruct the administration of justice’*_ 

it is necessary to hold that it refers to offenses that are not 
committed either in or about the place where the court, is 
sitting. If this is a correct interpretation of this clause of 
the act of 1<S.>1 it is a little difficult to see whv it was put 
into the statute at all. If “in the presence of the said courts’ 
means the court-room and adjacent places in the same build¬ 
ing and “so near thereto as to obstruct the administration of 
justice” means everywhere else, then we have a case of an 

express limitation on the power of the courts which does not 
mean anything. 

It is difficult to exaggerate the iin|»>rt:iu«-e of the question 
hero involved. If the law l>e as administered hy the eottrl 
Mow in this ease, then not only every person who at any 
{'lace Iks or is in company with a petty juror or grand 
juror or a prospective witness in any ease, lint the jurors 
themselves and the witnesses, are subject to l,c brought More 
a court, without a jury on a few hours' notice and tried and 
lined any amount or sent to prison for any length of time. 
And it is always to lie remembered that the question is not 
“What shall lie done with a man who has committed a con¬ 
tempt of court by approaching a juror or witness?" hut 
"How is it to lie determined whether he did so approach the 
juror or witness?” 

From lieginning to the end of the able arguments of the 
distinguished lawyers who participated on the one side or 
the other in the trial of Judge Peek in the Senate of the 
United States, the principal question discussed was whether 
the decisions made by the English courts and the powers 
exercised by those courts in contempt eases should govern 
such proceedings in the courts of the United States. On one 
side attention was called to such deliverances as the unre¬ 
ported opinion of Chief Justice Wilinot in Almon’s ease 
(Wilmot’s Notes of Opinions. 243), in which he placed the 
power of the superior courts in England to punish for con¬ 
tempt upon the ground (1) that the King was presumed to 
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be actually sitting in court, and an affront to him was not to 
be endured, and (2) that it was necessary to surround the 
judges of those courts—to use his words—with “a blaze of 
glory,” while, on the other hand, it was contended that such 
arguments were not applicable to the courts created under 
our free institutions. It would indeed be singular if the 
controversy which Judge Peck’s arbitrary action evolved 
and the prompt passage of the act of 1831, when he was ac¬ 
quitted, should result in a determination by the Federal 
courts, whose power in this regard Congress intended to 
limit by that act, that they may summon a citizen before 
them, accuse him of having committed a crime out of their 
presence and away from the court-house, and without a grand 
jury, or even a petty jury, and in spite of his sworn denial 
inflict upon him an infamous and unlimited punishment, 
although under similar circumstances no English judge ever 
attempted to exercise that power since the time when the 
memory of man runneth not to the contrary. 

A. S. WORTHINGTON, 

Attorney for Appellant. 
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